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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 
without limitation, the tax treatment or tax structure, or both, of any transaction 
described in the associated materials we provide to you, including, but not limited to, 
any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 
subject to change.  Applicability of the information to specific situations should be 
determined through consultation with your tax adviser.
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Introduction

• Historically, U.S.-based shareholders of foreign corporations 
have largely deferred tax on income earned directly by the 
foreign corporation if not repatriated to them
–The primary exception to this deferral ability has been Subpart F, 

imposing immediate tax on of specified income items earned by 
the foreign corporation

• With implementation of GILTI, the ability to defer income 
earned by foreign corporations has been reduced significantly
–GILTI has shifted the calculus for how foreign operations should 

be conducted
•GILTI regulations finalized in July 2020 carve out foreign 
corporate income taxed at specified rates – adding another 
factor to outbound structuring decisions



United States Taxpayers –
Taxation of Foreign Transactions

• United States generally subjects domestic taxpayers to tax on 
worldwide income directly earned by them
– Looks to residence of entities (place where created/organized) for 

jurisdiction to tax on all income from any source
– Credits applicable to taxes paid to foreign countries on foreign-

sourced income
• Numerous options exist for structuring transactions of a United 

States-domiciled business overseas
– Where activities are undertaken through a branch or flow-through 

entity, income goes directly to the parent entity for United States tax 
purposes

– Interjection of a separately taxable organization – whether a foreign 
corporation or foreign nongrantor trust – “blocks” direct American tax 
of foreign-sourced income



Foreign Entities – Entity Classification

• Foreign-domiciled entities generally are able to elect their 
classification for United States tax purposes
–EXCEPTION: Per-se corporations (as listed in the Regulations)

•Per-se corporations automatically classified as corporate for 
U.S. tax purposes

•Entity list: Regs. Sec. 301.7701-2(b)(8)

–Default rules for classification exist: hinge on the limited liability of 
owners/members

•If limited liability for all stakeholders – association taxable as a 
corporation

•If no limited liability for at least one stakeholder – partnership if 
multiple members, disregarded entity if one



Foreign Corporations – Subpart F Income

• Subpart F imposes a direct tax on a U.S. shareholder of a 
controlled foreign corporation (“CFC”) as to the CFC’s 
Subpart F income
–Tax imposed directly on U.S. shareholder, regardless of 

whether distributions of income are made to the shareholder
•Provides a method for the United States to disincentivize 
transactions “improperly” sourcing income to foreign 
jurisdictions

–For future distributions which previously were taxed under 
Subpart F, Sec. 959 prevents double taxation of the same 
income
•For non-Subpart F income, income is taxed by the United 
States once distributions (usually dividends) are made to 
the U.S. stakeholder



Foreign Entities – Subpart F Income

• Threshold requirements must be met for Subpart F 
regime to apply
–Requirements: look to (1) whether a U.S. shareholder 

exists, (2) whether there is a CFC, and (3) whether the 
CFC has Subpart F income
•U.S. shareholder – United States person owning at 
least 10% of the foreign corporation’s voting stock or
value

•Controlled foreign corporation exists if on any day 
during a given year U.S. shareholders own more than 
50% of the stock of the foreign corporation



Foreign Entities – Subpart F Income

Subpart F income is primarily comprised of “movable income” –
income that can more easily be shifted to foreign jurisdictions

•Foreign base company income is typically the largest 
component of a foreign corporation’s Subpart F income

–Includes foreign personal holding company income, foreign 
base company sales income, foreign base company services 
income, etc.



Foreign Entities – Subpart F Income

• Foreign personal holding company income (FPHCI): dividends, 
interest, rents, royalties, annuities
–FPHCI also includes net gains both from the sale of property 

which generates passive income and from the sale of property 
generating no income prior to sale
•Additional FPHCI inclusions: foreign currency net gains, 
commodities transactions, income from notational principal 
contracts

–Exceptions exist (i.e. rents not included if resulting from an active 
trade or business)

–Distributive share of income earned by a CFC from a flowthrough 
entity also subject to Subpart F inclusion (as if earned directly by 
the CFC)



Reporting for United States Taxpayers –
Income Tax Reporting

Section 965: in the last taxable year of a deferred foreign 
income corporation beginning before January 1, 2018, foreign 
corporation’s Subpart F income increased by post-1986 
accumulated E&P

–Deferred foreign income corporation: any specified foreign 
corporation with accumulated post-1986 deferred foreign income 
which has a U.S. shareholder

•Specified foreign corporation: either (1) a controlled foreign 
corporation or (2) a foreign corporation with respect to which a 
domestic corporation is a U.S. shareholder

– Inclusion was a one-time inclusion occurring either in 2017 or 
2018 (based on the taxable year-end of the foreign corporation)



United States Entities –
Passive Foreign Investment Companies

Passive foreign investment company (“PFIC”) is a foreign 
corporation where either:

–75% or more of the gross income of such corporation for the 
taxable year is passive income, or

–The average percentage of assets held by such corporation during 
the taxable year which produce passive income or which are held 
for the production of passive income is at least 50%

Passive income for these purposes is any income which is of a kind 
which would be foreign personal holding company income 
–Unlike with Subpart F, no minimum ownership requirements exist 

for rules to apply
•Where a foreign corporation meets classification 
requirements to be a CFC and a PFIC, only the CFC rules 
apply!



United States Entities –
Passive Foreign Investment Companies

• Three options for taxation
• Default rules under Sec. 1291

• Punitive ramifications exist – subject to interest charges and 
tax at the highest applicable rates (with no differentiation for 
ordinary vs. capital income)

• Tax occurs once a disposition or “excess distribution” occur

• Qualified electing fund rules under Secs. 1293/1295

• Taxed similarly to a domestic holding; however, only available 
where foreign corporation provides a PFIC Annual Information 
Statement

• Mark-to-market rules under Sec. 1296

• Recognition of ordinary/capital income annually (and 
separately), but must be marketable stock!





Foreign Corporations - GILTI

• Under Sec. 951A, U.S shareholders of a controlled foreign 
corporation must include their share of global intangible low-
taxed income in US tax
–U.S. shareholder and controlled foreign corporation concepts 

mirror Subpart F

•GILTI inclusion treated similarly to Subpart F in many ways, but 
not technically a component of Subpart F

–50% deduction available for GILTI, but ONLY for C-
Corporations!

•Makes the effective tax rate for corporate shareholders 10.5%

•For non-corporate U.S. shareholders, rate can be 37%



Foreign Corporations - GILTI

• GILTI Application
–Functionally, GILTI essentially is tax imposed on U.S. 

shareholders of a CFC on the excess of an assumed 10% rate of 
return on tangible business assets of the CFC

•GILTI imposes a minimum tax on foreign earnings that exceed a 
standard rate of return amount

–GILTI: Excess of the shareholder’s net CFC tested income over 
the shareholder’s net deemed tangible income return

•Need to determine (1) net CFC tested income and (2) net 
deemed tangible income return



Foreign Corporations - GILTI

• GILTI Application
–Net CFC Tested Income: aggregate of U.S. SH's pro rata share of 

the tested income of each of their CFCs over the aggregate of the 
U.S. SH’s pro rata share of the tested loss of each CFC
•Tested income – excess of gross income from the CFC (subject 
to exclusions) over deductions properly allocable to that income 
–Income excluded includes effectively connected income and 
Subpart F income

–Tested loss: excess of deductions properly allocable to a 
CFC’s income over gross income

–No direct reference to intangibles is made in Sec. 951A
•Aim may have been intangible income, but application will be 
significantly more far-reaching, and not limited to one type of 
income (i.e. movable income)



Foreign Corporations - GILTI

• GILTI Application
–Net Deemed Tangible Income Return: excess of 10% of the 

aggregate of U.S. SH’s pro rata share of qualified business asset 
investment (QBAI) of each CFC

•QBAI - average of the CFC’s aggregate adjusted bases in 
specified tangible property used in a trade or business of the 
corporation and of a type with respect to which a deduction 
under Sec. 167 is allowable

–Computed quarterly; adjusted basis determined using the 
alternative depreciation system



GILTI – Regulatory Guidance

• GILTI regulations were proposed in 2019, and made final on 
July 20, 2020
–Biggest takeaway is inclusion of a “high-tax exclusion” for CFC 

income earned by foreign corporations

•For income subject to tax at an effective foreign rate greater than 
18.9%, no GILTI inclusion occurs if taxpayer makes required 
election

–Generally applied to the gross income of a CFC attributable to 
a “tested unit”

–Applicable to tax years beginning on or after December 31, 2017

•Can be applied retroactively!



GILTI – Regulatory Guidance

• GILTI high-tax exception excludes CFC income from GILTI calculation 
on which a foreign tax is imposed at a rate greater than 90% of the U.S. 
corporate rate
– Determinations of foreign tax rates looks to tested units, as determined by the 

CFC – tested units include (1) CFCs, (2) interests in a passthrough entity held 
(directly or indirectly) by the CFC (if meeting requirements), and (3) specified 
branches (or portions thereof) the activities of which are carried on by the 
CFC
• Interests in passthroughs are included if (a) the passthrough is a tax 
resident of a foreign country or (b) if the passthrough is not subject to tax as 
a resident, but is treated as a corporation for purposes of the CFC's tax law

• Branches included if either (a) the branch gives rise to a taxable presence 
in the country in which the branch is located or (b) the branch gives rise to a 
taxable presence under the owner's tax law, and the owner's tax law 
provides an exclusion, exemption, or other similar relief (such as a 
preferential rate) for income attributable to the branch

– Combination rule applies to tested units resident of the same jurisdiction



GILTI – Regulatory Guidance

• High-tax exception election made by the controlling domestic 
shareholder(s) of the CFC
–Either the CFC’s U.S. shareholders owning more than 50% of the 

CFC or, if none, all of the CFC’s U.S. shareholders

•If a controlling domestic shareholders owns a >50% interest in 
multiple CFCs, she must make the high-tax exclusion election 
for all such CFCs or for none

–Elections made on a timely filed return or within 24 months of the 
original due date for the return (without extensions)



Domestic Corporations - FDII

Foreign-Derived Intangible Income (“FDII”)

–A deduction is allowed to domestic corporations for its 
foreign derived intangible income in an amount equal to 
37.5% of the FDII of the domestic corporation for the tax year

•Deduction ONLY available to C-corporations!

–“Domestic corporation”, per regulatory guidance, has same 
meaning as for Sec. 7701(a) purposes

•Regulations to Sec. 7701(a): corporation is an entity 
“organized under a Federal or State statute… if the statute 
describes or refers to the entity as incorporated or as a 
corporation, body corporate, or body politic.” 



Domestic Corporations - FDII

• FDII equals deemed intangible income multiplied by a fraction: 
foreign-derived deduction eligible income over deduction 
eligible income
–FDII is the portion of intangible income derived from serving 

foreign markets; like GILTI, it assumes a 10% rate of return on 
tangible assets

•FDII concept offers a special reduced effective tax rate on 
income from US-held intangibles; concept does not explicitly 
look at intangibles but assumes a fixed rate of return on 
business assets with the balance of income being from 
intangibles



Domestic Corporations - FDII

• Income is eligible for the FDII deduction if derived in 
connection with (1) property sold by the domestic corporation 
to any foreign person for foreign use or (2) services provided 
by the domestic corporation to a recipient not located within 
the United States (“FDDEI transactions”)
–Regulations: FDDEI sale is a sale of general property or intangible 

property to a recipient that is a foreign person and that is for a 
foreign use
•Sales of general property: presumed to be made to a foreign 
person if the sale is delivered to a recipient outside the United 
States 

•Foreign use if property is used, consumed, or disposed of 
outside the United States



Domestic Corporations - FDII

• FDDEI services are the provision of (1) a general service to a 
consumer located outside the United States; (2) a general service to 
a business recipient located outside the United States, (3) a 
proximate service to a recipient located outside the United States, (4) 
a property service with respect to tangible property located outside 
the United States, or (5) a transportation service to a recipient, or 
with respect to property, located outside the United States
– For purposes of whether a service is a FDII-eligible general service, 

the location of the recipient is of primary focus (with a business 
recipient’s location determined on the basis of their operations)
•General service is provided to a business recipient located outside 
the United States to the extent that the service confers a benefit on 
the business recipient's operations outside the United States 
–The term “service” itself is undefined within Section 250 and its 
regulatory provisions



Domestic Corporations - FDII

• Mechanically, FDII is a United States corporation’s “deemed 
intangible income” multiplied by the percentage of its 
“deduction eligible income” which is foreign sourced
–Deemed intangible income is the excess of a corporation 

deduction eligible income over its deemed tangible income return

•Deemed tangible income return is 10% of the corporation’s 
qualified business asset investment

–Qualified business asset investment amount is the aggregate 
of the adjusted bases of the corporation in tangible property 
used in its trade or business for which a depreciation 
deduction is allowed
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used, and it cannot be used by any taxpayer, for the purpose of avoiding 
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With over 30 years of industry experience, Mark has 
helped many of the country’s most successful enterprises 
implement all aspects of international taxation. A hallmark 
of Mark’s career has been leveraging technology to 
improve tax department performance. 

Prior to founding Forte International Tax, Mark held 
leadership positions at PwC, Ernst & Young, and 
CliftonLarsonAllen. Mark leads the firm on its mission of 
achieving global tax minimization through process 
efficiency.
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Repatriation Analysis + PTEP and Tax Basis Discussion Topics 

• Dividends and Distribution Ordering Rules
• IRC 301 and 316

• Foreign Earnings and Profits (“E&P”) vs. Taxable Income
• Subpart F, GILTI and Deemed Paid Foreign Tax Credits
• Previously Taxed E&P(“PTEP”) Classes and Categories
• ASC 740 – Tax Provision Aspects
• CFC Stock Basis and E&P Bump

• Treas. Reg. Section 1.861-13 Characterization
• GILTI High-Tax Exclusion Impact

• VantagePoint™ Case Study
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Distributions of Property (IRC §301) 

• Distributions of property by a corporation to a shareholder with 
respect to its stock are treated as:

1. Dividends

2. Reduction in adjusted basis 

3. Gain - after the adjusted basis of the stock has been reduced to zero

The distribution amount is determined based on fair market value 
(less liabilities received) of the property received.
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§316 What is a Dividend?

Dividend Definition – any distribution of property made by a 
corporation to its shareholders –

1. out of its earnings and profits accumulated after February 28, 
1913, or

2. out of its earnings and profits of the taxable year (computed 
as of the close of the year without diminution for distributions 
made during the taxable year).
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Example 1

• Corporation C has $26,000 of earnings and profits (E&P) as of 
the end of the taxable year pays a dividend to its sole 
shareholder A of $30,000 during the tax year. 

• A first has dividend income of $26,000,

• then A reduces its basis in the stock of C by $4,000.  If A’s basis 
in C stock is less than $4,000, A would have a taxable gain to 
the extent of any distribution in excess of A’s basis.
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Example 2

• Corporation C  

• E&P as of 12/31/2018: -$200,000

• 2019 E&P :   $100,000 (all earning in Q4)

• 2019 Quarterly distributions to shareholders of $100,000

• Treatment:  All $100,000 is considered a dividend in 2019, 
since the 2019 E&P was $100,000.
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Example 3

• Corporation C  

• E&P as of 12/31/2018: $200,000

• 2019 E&P :   -$100,000

• 2019 Quarterly distributions to shareholders of $100,000

• Treatment:  All $100,000 is considered a dividend in 2019 
(despite having a loss in 2019), since total E&P as of 
12/31/2019 was $100,000.
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S.959 – Allocation of Distributions Foreign E&P

• Distributions of previously taxed income are excluded from 
gross when distribute to (a) U.S. persons or (b) controlled 
foreign corporations

• Distribution ordering rules are LIFO – reference S.316 but fully 
depleting the following categories in order

• 959(c)(1) – Investments in U.S. Property
• 959(c)(2) – Subpart F, GILTI and Section 965 Transition Tax
• 959(c)(3) – Other E&P now 245A (not PTEP)

• Treas. Reg. 1.959-3 – Subs first then own within each class

• S.965 PTEP priority – but within the class only!
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Types of PTEP Accounts – Reg. §1.960-3(c)(2)

• Section 959(c)(1) PTEP
1. Section 965(a) PTEP that has been reclassified as §959(c)(1)(A) PTEP
2. Section 965(b) PTEP that has been reclassified as §959(c)(1)(A) PTEP
3. General section 959(c)(1) PTEP

A. Section 951(a)(1)(B) PTEP – Section 956 inclusions
B. Section 951(a)(1)(A) PTEP that has been reclassified as §959(c)(1)(A) PTEP
C. Section 959(c)(1)(B) Excess Passive Asset PTEP

4. Section 951A PTEP that has been reclassified as §959(c)(1)(A) PTEP
5. Section 245A(d) PTEP that has been reclassified as §959(c)(1)(A) 

PTEP
A. Section 245A(e)(2) PTEP that has been reclassified as §959(c)(1)(A) PTEP
B. Section 959(e) PTEP that has been reclassified as §959(c)(1)(A) PTEP
C. Section 964(e)(4) PTEP that has been reclassified as §959(c)(1)(A) PTEP
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Types of PTEP Accounts – Reg. §1.960-3(c)(2)

• Section 959(c)(2) PTEP
6. Section 965(a) PTEP
7. Section 965(b) PTEP
8. Section 951A PTEP - GILTI
9. Section 245A(d) PTEP – Foreign tax credit not allowed

A. Section 245A(e)(2) PTEP – Hybrid Dividend Subpart F Income
B. Section 959(e) PTEP – Section 1248 Dividend
C. Section 964(e)(4) PTEP – Subpart F for equivalent of a §1248 dividend 

recognized from higher-tier CFC sale of lower-tier CFC stock

10.Section 951(a)(1)(A) PTEP – All other Subpart F
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PTEP Account Maintenance – Prop. Reg. §1.959-3(b)

• PTEP accounts must be maintained on a shareholder-by-
shareholder basis both in functional currency and in U.S. dollar 
basis – Form 5471, Schedule P

• PTEP accounts must also be maintained at the CFC level to 
extent possible as an aggregate of all known U.S. shareholder 
PTEP accounts in functional currency – Form 5471, Schedule J

• PTEP ordering rules must be applied on a separate 
shareholder-by-shareholder basis

• PTEP can only be distributed to the shareholder who recognized the 
income or to a successor-in-interest
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Distribution Ordering Rules – IRS Notice 2019-01

1. Section 301(c)
a. § 301(c)(1) – Distribution of current or accumulated E&P 
b. § 301(c)(2) – Return of capital – to extent of basis
c. § 301(c)(3) – Capital gain – distribution in excess of basis

2. Section 959(c)
a. § 959(c)(1)(A) – Section 956 PTEP
b. § 959(c)(1)(B) – Section 956A Excess Passive Asset PTEP
c. § 959(c)(2) – Subpart F PTEP
d. § 959(c)(3) – Non-PTEP E&P (Taxable Dividend)
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Distribution Ordering Rules – IRS Notice 2019-01

3. IRS Notice 2019-01, Section 3.02
a. § 965(a) PTEP
b. § 965(b) PTEP
c. All other PTEP

4. Section 316(a)
a. § 316(a)(2) – Current E&P
b. § 316(a)(1) – Accumulated E&P on a last-in-first-out basis

5. Section 962(d)
a. Reg. §1.962-3(b)(3) – Non-962 PTEP
b. Reg. §1.962-3(b)(1)(i) – Excludable Section 962 E&P
c. Reg. §1.962-3(b)(1)(ii) – Taxable Section 962 E&P (Taxable Dividend)
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Distribution Tree
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Additional Taxes on PTEP Distributions - Section 960(b)

• Section 960(b)(1) any foreign corporation’s income taxes on 
PTEP distributions that have not been deemed paid by U.S. 
corporation in the current or prior taxable years

• Section 960(b)(2) for tiered CFCs, CFC receiving the PTEP 
distribution is deemed to have paid the payor CFC’s foreign 
income taxes on PTEP distribution that have not been deemed 
paid by U.S. corporation in the current or prior taxable years

• Additional taxes on PTEP distributions result from withholding 
taxes and any foreign taxes on PTEP distributions (1.861-20 
examples 4 and 5 on allocating/apportioning foreign taxes)
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Excess Limitation Account (ELA) under Section 960(c)

• Taxpayer receives PTEP distributions and pays or deemed to 
have paid, or accrues taxes to foreign country or possession of 
U.S.

• FTC limitation is increased by the lesser of amount of taxes or 
the amount in excess limitation account at the beginning of the 
taxable year

• Excess limitation account is increased by the excess of FTC 
limitation on the Section 951(a) inclusion over taxes associated 
with such inclusion

• ELA is reduced by FTC limitation used in the bullet point 2
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Withholding Taxes

• Dividend received out of foreign corporation E&P
• Neither a foreign tax credit under §901 nor deduction under §164 is 

permitted with respect to the portion of a dividend for which a §245A 
deduction is allowed

• See §§245A(d)(1) and 245A(d)(2)

• Distributions of §§965(a) and (b) PTEP
• Neither a foreign tax credit under §901 nor a deduction under §164 is 

permitted for the applicable percentage of any foreign income taxes 
attributable to a distribution of §§965(a) and (b) PTEP

• See Treas. Reg. §1.965-5(b)(1)
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Foreign Currency

• Subpart F and GILTI inclusions determined in the CFC’s 
functional currency and translated into USD using the average 
exchange rate for the foreign corporation’s tax year

• §959(a) provides that subsequent distributions of PTEP are tax-
free to US shareholders

• The tax-free amount is determined in the CFC’s functional 
currency and translated to USD at the spot rate on the 
distribution date

• Where the rates differ, the result is a currency gain or loss 
under §986(c), which is ordinary income
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Case Study
ILLUSTRATED WITH
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Other Considerations

• State tax conformity

• §965(b) PTEP in excess of shareholder stock basis
• E&P deficits would offset deferred foreign income of a DFIC
• US shareholder would receive stock basis to the extent of amounts 

included in gross income (i.e. net of the deficit)
• US shareholder would increase PTEP of DFIC by the §965(a) inclusion 

amount
• Thus, a distribution of §965 PTEP could result gain due to distribution 

in excess of basis
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Questions & Answers

• We will try to answer as many questions as possible; questions 
that are not answered today will be answered as a follow up

• Please email subsequent questions to 
mgasbarra@forteintax.com

Thank you!


