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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.
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Agenda

I. Introduction

II. Background of Legality Issues

III. Traditional Analysis – What are the traditional judicial 
approaches to abuse and addiction

IV. Legalization and Change

V. Proof Issues

VI. Conclusion
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Context of Issues:

■ Divorce

■ Post-divorce

■ Non-marital situation

■ Child Protection Proceeding
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Substances:

■ Alcohol

■ Drugs (legal, i.e. prescription) and illegal (i.e. heroin, cocaine, 
unprescribed and to the user)

■ Cannabis aka marijuana
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Substance Addiction Alters 
Areas of the Brain:
■ Self-control

■ Judgment

■ Emotional regulation

■ Motivation

■ Memory

■ Learning
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Substance Abuse Disorder

■ Long term recovery needed
– Participation in treatment
– Consistency with treatment
– Support group involvement
– Ownership of the addiction
– Understanding of the harm
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Substance Abuse Disorder

■ Children’s safety must be ensured
– Good decisions
– Home environment
– Journal observations
– Supervised care
– Therapeutic help
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Traditional Analysis/Approaches 
to Abuse and Addiction

■ When courts typically get involved

■ How the courts respond to parental substance abuse (best interests of the 
child)

– Drug and alcohol screening
– Restrict contact
– Supervise visitation rehabilitation counselling
– Narcotics/Alcoholics Anonymous
– Inpatient
– Termination of parental rights

– Conservative view/err on the side of caution
– Custody orders are modifiable
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Judicial Factors:

■ Type of substance

■ Local legal considerations

■ Length and severity of addiction

■ Number of relapses

■ Previous attempts at rehabilitation
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Determining Parenting Time:

■ Age of child

■ Parental motivation

■ Documentary verification

■ Parental communication

■ Resources for safe parenting time
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Parenting Time Orders:

■ Clear and established accountability

■ Gradual, with limitations

■ Exchanges at safe place

■ Ability to test

■ Schedule review hearings
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Legalization and Change

The operative language of the medical marijuana statute states as follows:

A person shall not be denied custody or visitation of a minor for acting in 
accordance with this act, unless the person’s behavior is such that it creates an 
unreasonable danger to the minor than can be clearly articulated and substantiated.

Similar to the medical marijuana statute the recreational use statute 
affords some protection for parents, as it states:

A person shall not be denied custody of or visit with a minor for conduct that is 
permitted by this act, unless the person’s behavior is such that it creates an 
unreasonable danger to the minor than be clearly articulated and substantiated.
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Driving a Motor Vehicle

■ Operating under the presence of a controlled substance
– Any amount vs. Under the Influence of

■ Traces for 30 days after use

■ “Any amount” not applicable to medical marijuana

■ No case law for recreational marijuana
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Status of Marijuana 
Legalization
■ Legalized 11 States

■ Medical and Decriminalized 12 States

■ Medical 16 States

■ Decriminalized 3 States

■ Fully Illegal 8 States

Source:  https://disa.com/map-of-marijuana-legality-by-state
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Legalization and Change

■ Evolving legality: Cannabis
– Public Stigma changing
– Medical marijuana

• States not required to enforce federal law

– Recreational marijuana
– No absolute protection
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19

Will the judge care if I smoke 
weed? 



History of Stigma

■ Cannabis Prohibition Bill, 1930

■ War on Drugs, 1980’s and 90’s

■ Stigma based in racialized political strategies and stereotypes
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Implicit Bias

■ Broad Judicial Discretion

■ Best Interest of the Child (subjective)

■ Will the judge care if I smoke Marijuana?
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Depends Who You Are:
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Depends Who You Are 
(continued):

■ Marijuana use is the same among white and Black people
■ Black people are 3.64 times more likely to be arrested for marijuana 

possession
■ In 2018, Marijuana arrests were 43% of all drug arrests (more than 

any other drug category)
■ Marijuana prohibition has more than just criminal consequences*:

– Housing Rights
– Parental Rights/Child Custody
– Education Access
– Immigration Status

*All of these consequences are borne disproportionately by 
communities of color
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Should I Raise Substance Abuse 
in a Custody Case?

■ Questions to ask your client:

– Are you willing to take a drug test yourself? 

– Would you test negative for ALL substances?

– Are you using medications?

■ Beware of the Court Ordered Investigation (COI)
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Forensics v. COI
■ Forensics: 

– Expert who weighs in on BIOC
– Interviews child, interviews parents
– Writes a report

■ COI: 
– Child protective services worker from local child protection 

agency (trained to look for neglect/abuse)
– Interviews children, interviews parents, inspects the home, 

inspects children’s bodies, background checks, 
– Possible referrals to services and evaluations
– Possible filing of neglect case/removal of children
– Writes a report
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Use v. Abuse: Drugs

Drugs: A look at New York Child Maltreatment Law

■ FCA §1012(f)(i): “Neglected child” means a child less than eighteen 
years of age whose physical, mental or emotional condition has been 
impaired or is in imminent danger of becoming impaired as a result 
of the failure of his or her parent or other person legally responsible 
for his care to exercise a minimum degree of care…

– (B) in providing the child with proper supervision or 
guardianship, by unreasonably inflicting or allowing to be 
inflicted harm, or a substantial risk thereof...by misusing a drug 
or drugs;

– See In re Nyheem E., 134 A.D.3d 517 (1st Dept. 2015) 
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Use v. Abuse: Alcohol
Alcohol: A Look at New York Child Maltreatment Law

■ FCA §1012(f)(i): “Neglected child” means a child less than eighteen 
years of age whose physical, mental or emotional condition has been 
impaired or is in imminent danger of becoming impaired as a result 
of the failure of his or her parent or other person legally responsible 
for his care to exercise a minimum degree of care…

– (B) in providing the child with proper supervision or 
guardianship, by unreasonably inflicting or allowing to be 
inflicted harm, or a substantial risk thereof...by misusing 
alcoholic beverages to the extent that he loses self-control of 
his actions

– One-time incident? Habitual?
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Use v. Abuse: Habitual Use

Habitual Use: A Look at New York Child Maltreatment Law

■ FCA §1046(a) In any hearing under this article and article ten-A of 
this act (iii) proof that a person repeatedly misuses a drug or drugs 
or alcoholic beverages, to the extent that it has or would 
ordinarily have the effect of producing in the user thereof a 
substantial state of stupor, unconsciousness, intoxication, 
hallucination, disorientation, or incompetence, or a substantial 
impairment of judgment, or a substantial manifestation of 
irrationality, shall be prima facie evidence that a child of or who is 
the legal responsibility of such person is a neglected child except
that such drug or alcoholic beverage misuse shall not be prima 
facie evidence of neglect when such person is voluntarily and 
regularly participating in a recognized rehabilitative program
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Use v. Abuse: Habitual Use 
(continued):

● “Would ordinarily have the effect”

● Shifts the burden to the parent

● Voluntarily and regularly: court mandated?

● Recognized rehabilitative program: MATs? AA? NA?
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Use v. Abuse: When, Where, 
Why

● How often/What time of day?

● Smoke in the home/ In front of the children?

● During pregnancy?

● Socially or alone?

● Habitual use to treat something: 

○ Physical pain, anxiety, morning sickness, etc.
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Applicable Best Interests of 
the Child Factors
■ Applicable Best Interests of the Child Factors (statutory):

– Length of time child has lived in a stable, satisfactory environment and 
desirability of maintaining continuity

– Fault – significant risk of harm or danger

– Moral fitness – parent’s ability to (1) function as a parent and (2) set 
aside personal needs to accommodate child’s needs

– Mental and physical health of parties

– Substance use or abuse likely to impact best interests analysis

■ Substance use or abuse likely to impact best interests analysis
– Ability to parent

– Safety of child (physical and emotional)

– Showing of child endangerment
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Additional Evaluation 
Considerations:
■ Parents’ desires for parenting time

■ Child’s desires for parenting time

■ Interactions of all in the home

■ Child’s adjustment to home, school and community

■ Parental ability to foster relationship between child and other parent

■ Parents’ historical patterns of involvement with child

■ Geographical proximity of parents
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If parent regularly uses marijuana, add 
language to Parenting Time Order:

■ Prohibiting marijuana use while caring for the child

■ Limiting the manner of use to non-smoking means

■ Requiring all marijuana and paraphernalia to be locked away 
during visitation, or out of reach of children

■ If you have edibles in your possession, make sure they are not 
somewhere the children will find them

■ Requiring drug tests to show the level of intoxication before 
parenting time exchanges
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Jurisdictional Conflicts

■ Choice of Law Implications
– Different jurisdictions
– Different legality constructs

■ Factors permitting legal residence change
– Outside State

■ Uniform Child Custody Jurisdiction Enforcement Act
– Make and modify child custody determinations
– Standards to determine jurisdiction
– Enforcement of orders and procedures
– Home State
– Temporary emergency jurisdiction
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Proof Issues

■ More evidence than bare allegations

■ Privacy and constitutional concerns

■ Preponderance of the evidence prior to drug testing
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Forms of Evidence:

■ Documents (e.g. recent substance convictions)
■ Witness testimony (e.g. consumes substances in presence)
■ Telephone messages
■ Video recordings
■ Drug and alcohol testing
■ Portable breathalyzers
■ Substance abuse testing and evaluation
■ Mental health (psych) evaluation
■ Custody/parenting time evaluation
■ Expert reports and recommendations
■ Child’s health care providers (e.g. pediatrician, therapist)
■ Illicit lifestyle
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Forms of Evidence (continued):

■ History of violent behavior
■ Private investigation
■ Past admissions into rehab and subsequent relapses
■ Driver records
■ Arrest records
■ Journal
■ Video camera
■ Camera
■ Receipts
■ Recorded conversations
■ Children in camera with judge
■ Guardian ad litem
■ Affidavit/declaration

37



Challenging the Evidence: 
Drug Tests

■ Drug tests are not parenting tests

■ Drug tests are not 100% reliable

■ Drug tests are usually hearsay within hearsay
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Challenging Reliability

■ Consider challenging the reliability of a drug test
■ Look at SAMHSA regulations and AHA guidelines for drug tests
■ Look at state law that governs drug testing
■ Argue this particular drug test is not reliable: how it was tested, 

other substances causing false positive
■ Procedures, licensing, confirmation testing of same sample
■ Frye/Daubert Motion?

– Example: Motion would argue that the testing for metabolites 
of illegal drugs in blood or urine is not reliable.  Therefore, you 
need a hearing to determine whether fact finder is being misled 
by inaccurate evidence.
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Thank You

Jessica Prince
jprince@bronxdefenders.org

John J. Schrot Jr.
JSchrot@berrymoorman.com
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