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The audio portion of the conference may be accessed via the telephone or by using your computer's 

speakers. Please refer to the instructions emailed to registrants for additional information.  If you 
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Presenting a live 90-minute webinar with interactive Q&A

Today’s faculty features:

Adam R. Prescott, Shareholder, Bernstein Shur Sawyer & Nelson, Portland, ME

Amy E. Vulpio, Partner, White and Williams, Philadelphia, PA



Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted.

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the

printer icon.

Recording our programs is not permitted. However, today's participants can 

order a recorded version of this event at a special attendee price. Please call 

Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 

at www.straffordpub.com.

FOR LIVE EVENT ONLY

http://www.straffordpub.com/


SUBCHAPTER V 
REORGANIZATION

Plan Contents, Confirmation, Cramdown, and Discharge



Presented by:

Adam Prescott – aprescott@bernsteinshur.com

Bernstein Shur – Portland, Maine 

Amy Vulpio – vulpioa@whiteandwilliams.com

White and Williams LLP – Philadelphia, PA



Major differences 
between Chapter 11 and 

Subchapter V

• $7.5 million debt limit sunset – March 2022

• § 1183 - Non-operating Subchapter V Trustee

• § 1188 & § 1189 – 60-day status conference and report;
90-day deadline to file plan (but no confirmation deadline)

• §1181(b) – No separate disclosure statement unless cause
found by court (but see § 1190(1)(A)-(C) disclosures)

• §1181(b) – No UST fees (but Subchapter V Trustee
expenses)



§1191(b) - No (a)(10) class of

acceptance by creditors needed

“nonconsensual plan” (cram down)

§1191(c)(2) – Modified absolute

priority rule (Net Disposable

Income)

§1191(e) Delayed payments of

ADM expense claims over Plan

Major Plan 
differences between 

Chapter 11 and 
Subchapter V



Different Players in Subchapter V

§1183 (b)(7) – Non-
operating trustee to 

help facilitate 
consensual plan

§ 1189(a) and § 1193 -
Only debtor can file and 

modify plan

§1181(b) - No Creditors 
Committee



Pursuant to section §1190(3)

A. Not primarily to acquire the real property; and

B. Used primarily in connection with the small 
business of  the debtor

Notwithstanding §1123(3) of  this title, Plan may modify the 
rights of  the holder of  a claim secured only by a security 

interest in real property that is the principal residence of  the 
debtor if  the new value received in connection with the 

granting of  the security interest

New Power to Modify Rights of  Lienholder 
on Principal Residence



Subchapter V Timeline

Petition Date

Debtor elects into 
Subchapter V

Subchapter V 
Trustee appointed 
quickly after filing

Day 14-35

Section 341 
Meeting

Schedules / 
SOFA

Day 46

Debtor must file 
Subchapter V 
Status Report 
detailing efforts 
to attain 
consensual Plan

Day 60

Deadline for 
Subchapter V 
Status 
Conference

Day 90

Deadline to file 
Subchapter V 
Plan*

* But no confirmation
deadline



Subchapter V Plan – Required Contents
§ 1190 - No separate Disclosure
Statement  required (unless cause), but
Subchapter V Plan must include:

A. Brief  history of  Debtor’s business operations

B. Liquidation analysis

C. Projections demonstrating Debtor’s ability to
make Plan payments

Procedures for fixing dates for objections, 
1111(b) election, 3018 motions, and 
confirmation hearing



Subchapter V Plan – Other Required and 
Permitted Contents
◦ Must provide for future earnings or 

other future income of  Debtor “as is 
necessary” to execute Plan. § 1190(2). 

◦ May pay admin claims over Plan term. 
§ 1191(e). 

◦ May strip down a residential mortgage 
if  Debtor is an individual. § 1190(3).

◦ §1122, 1123, 1124, 1126, 1129(a) plan 
requirements otherwise are generally 
applicable to Subchapter V plan



Two Ways to Confirm a Plan

Consensual  
§ 1191(a) Cramdown 

§ 1191(b)



Consensual Confirmation – § 1191(a)

Must meet all applicable requirements of  §
1129(a), except § 1129(a)(15). 

Trustee’s service terminated upon 
“substantial consummation.” § 1183(c)

Debtor receives discharge at confirmation. 
§ 1141(d)



Nonconsensual Confirmation 
(a.k.a. Cramdown) § 1191(b)

Must still meet all requirements of  § 1129(a), except:

§ 1129(a)(8) – Rejecting impaired class. 

§ 1129(a)(10) – No accepting impaired class for 
cramdown. 

§ 1129(a)(15) – Not applicable



Nonconsensual Confirmation 
(a.k.a. Cramdown) § 1191(b) & (c)

Cannot discriminate unfairly.

Must be “fair and equitable” to impaired 
rejecting classes.

Subchapter V Trustee = disbursing agent unless 
plan or confirmation order provides otherwise. §
1194(b).

Discharge only after all Plan payments are 
made. § 1192.



What is Fair and Equitable?

Secured Classes:
• § 1191(c)(1)  incorporates §

1129(b)(2)(A)

Unsecured Classes:*

• § 1191(c)(2) requires that Plan:
◦ Devote all of  Debtor’s projected

disposable income for 3 to 5 years to
fund the Plan, or distribute property
equivalent in value

◦ Establish at least a reasonable likelihood
that Debtor will be able to make Plan
payments

◦ Provides appropriate remedies for a Plan
default

*1191(c)(2) does not actually specific that applies to unsecured
classes, but generally accepted that is intent.



What is “Disposable Income”?
Individual - § 1191(d)(1)

• Income not reasonably
necessary to be expended
for:
• maintenance or support

of  Debtor and Debtor’s
dependents;
• domestic support

obligations that first
become payable after the
Petition Date.

Business - § 1191(d)(2)

• Income not reasonably
necessary to be expended for:

• the payment of  expenditures
necessary for the continuation,
preservation, or operation of
Debtor’s business.

But:
What about operating reserve, R&D, 

CapEx, professional fees?  
What are courts requiring?
What if  actual income is less in 3 years 

than projected?



How useful is Form 425A (National Small 
Business Form Plan)?

Pros

• Cost savings, particularly 
for simple cases
• Provides basics for 

confirmation
• Ease confirmation by 

simplifying contents
• Judges may be more 

familiar with form if  see it 
frequently

Cons

• Form excludes many 
beneficial, bespoke 
provisions that courts 
often confirm
• If  have solid base plan, 

may not be that expense 
to modify for each case
• More time fitting square 

peg into round holes to 
make form workable



Modification 
§ 1193(a) –
Preconfirmation
Modification

§ 1193(b) – Post-
Confirmation
Modification of
Consensual Plan

§ 1193(c) – Post-
Confirmation
Modification of
Cramdown Plan



After all that, how is it 
working in practice?

• Faster cases: filling to confirmation

• Greater focus on confirmation from
the beginning by all parties, including
creditors

• Cost savings

• More consensual confirmations
(including because debtor’s have more
leverage with real cramdown)

• Subchapter V trustees are valuable asset
for obtaining consents, with some
playing “mediator” role





◦ Could the panelist discuss 
whether it is generally worth 

attempting a consensual 
plan?

◦ Are most people just using 
the cramdown provisions as 

their first option and not 
bothering with consensual 

plans?



◦ Following cramdown, does the case 
stay open for the repayment period or 
close following consummation as in a 
standard Chapter 11?

◦ What happens if  there is 
long term debt being 
paid outside of  the 3 to 
5 years? 



THANK YOU!

Final words/ thanks/ offers


	rev2.House Slides - BEACON2019 CLE 90 min
	Slide 1 
	Tips for Optimal Quality
	Continuing Education Credits
	Program Materials
	Slide 5 
	Slide 6 
	Not a Passholder Yet?  Try the CLE Individual Annual Pass

	SUBCHAPTER V PPT FOR STRAFFORD WEBINAR



