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Barry M. Benjamin
+1 212 775-8783
bbenjamin@kilpatricktownsend.com

▪ Barry M. Benjamin chairs Kilpatrick Townsend’s Advertising and Marketing group and is the 
Office Managing Partner for the firm’s New York office. His practice focuses on technology, 
advertising, and privacy, advising clients small and large, from multinational corporations to 
start-up ventures, across numerous industries including retail, sports, fashion, gaming, 
telecommunications, cosmetics, food and beverage, consumer products, and technology. 



Mit Winter
816-527-9447

mit@kennyhertzperry.com

o Played Division I basketball at William & Mary

o Sports Law Attorney at Kennyhertz Perry, LLC in Kansas City, has worked on many college 
sports law matters, including a number of important college athlete compensation cases
• White v. NCAA
• O’Bannon
• Alston

o Currently represent athletes, businesses, collectives, and universities on NIL related matters

o Recognized as a Super Lawyers Rising Star in 2014-18 and a Super Lawyer in 2021-22



Martin D. Edel
+1 212 878 5041
medel@goulstonstorrs.com

▪ Martin Edel is Co-Chair of Goulston & Storrs Sports Law Practice. The Sports Law 
Practice has been recognized as one of the best in the United States. In Marty’s 
litigation and advisory practice, Marty advises and represents leagues, teams, media 
companies, and individuals in licensing matters and disputes, intellectual property 
matters, employment, gender equity, antitrust, and other complex contractual disputes. 

▪ Marty is a recognized leader in the sports field. At its annual 2018 and 2019 Sports 
Luncheon, Bloomberg has honored Marty as one of 30 high profile executives in the 
sports industry. Marty also has been recognized as a SuperLawyer® in the field of 
Sports and Entertainment 2010-2011 and 2013-2022.

mailto:medel@goulstonstorrs.com


Paying college athletes as sponsors; Athletes getting paid for their 
name, image, and likeness

A. What the law / rules were

B. How things changed: NCAA v. Alston 

C. State laws in the midst of rapid change

D. NCAA Interim Policy / Schools implementing their own rules

E. WHAT DO YOU NEED TO KNOW!?!?!
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What is “Name, Image, Likeness”? 

A. Right of Publicity / Privacy – what celebrities use to get paid for 
their image and endorsements.

B. State Law based – the right to control how your name, image, 
or likeness is used for commercial purposes. 
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A. What the law / rules were

▪ Per NCAA rule 

▪ Division I athletes could not get paid for NIL to promote or endorse any 
commercial product or service regardless of whether it related to athletics. 

▪ Division II and III athletes could use their NIL for promotional purposes but could 
not be compensated if the NIL use was related to their status as an athlete.

▪ Companies, brands →

• NO PAYMENT OF FAMOUS (ANY) COLLEGE ATHLETE

• OR THE ATHLETE LOSES THEIR ELIGIBILITY TO PLAY COLLEGE 
SPORTS. 
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A. QUESTION

▪ Should college athletes be able to monetize their name, image, likeness? 

▪ Yes (b/c e.g. most of them have only 15 minutes of fame)

▪ No  (b/c e.g. college athletes get free tuition already, that’s enough; destroys the 
“student-athlete“ image and college sports ethos)
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That’s all (mostly) gone now. 



B. How things changed: NCAA v. Alston 141 S. Ct. 2141 (2021)

▪ Supreme Court considered NCAA rules re: education-related compensation 
were in violation of antitrust law

▪ SC holds NCAA rules had a substantial anticompetitive effect. 
• NCAA holds monopoly power in the relevant market; has the power to suppress wages in that 

market; and has done so in a way resulting in substantial anticompetitive effects.

▪ Majority decision a bit limited. 
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B. How things changed: NCAA v. Alston 141 S. Ct. 2141 (2021)

▪ But concurrence by Kavanaugh much broader and stronger. 

▪ NCAA argued that not paying athletes was central to public interest in 
college athletics.

▪ To which Kavanaugh said: HAHAHAHAHA!!!! (ok, not exactly)

▪ Remember though, when watching any college sporting event:
• Coaches paid big $$; Conference Commissioners paid (Avg. $2-5M/year); Refs get paid; Univ. 

AD’s paid (Avg. $1M/year)

• March Madness - $1.1B broadcast rights

• College Football Playoffs - $470M

• Less than 7% of NCAA’s revenue ($8 billion/year) goes towards scholarships, grants, 
and other compensation for football and men’s basketball players
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C. State laws in the midst of rapid change

▪ Even before the Sup.Ct. decision, some states changed their laws

▪ As of July 23, 2021, 17 states had enacted laws on NIL

▪ Another 12 states have laws taking effect as early as Fall, 2021

▪ 11 more states have introduced bills not yet passed

▪ ALLOW student-athletes to receive comp for NIL

▪ PROHIBIT schools/conferences from limiting ability to monetize NIL

▪ PROHIBIT schools/conferences from compensating student-athletes for their NIL

▪ ALLOW student-athletes to retain agents to help with generating revenue

▪ PROHIBIT schools from impacting eligibility based on NIL activities
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C. State laws in the midst of rapid change

▪ PROHIBIT student NIL contracts that conflict with U’s sponsorship contracts

▪ PROHIBIT school contracts that restrict student NIL rights

▪ Some states require students to disclose their NIL contracts to the school, to ensure 
compliance with the school’s policies. 

▪ Some states (and some colleges) prohibit NIL contracts for sin industries –
gambling, tobacco, alcohol, adult entertainment
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D. NCAA Interim Policy / Schools implementing their own rules

June 30, 2021: NCAA announces change in their NIL rules

18

Paying College Athletes: It’s Not NIL Any Longer



D. NCAA Interim Policy / Schools implementing their own rules

▪ June 30, 2021: NCAA announces suspension of NIL rules that restricted 
student-athletes’ use of their NIL (https://www.ncaa.org/about/taking-action)

▪ New Policy permits student-athletes to “engage in NIL activities that are 
consistent with the law of the state where the school is located.”

▪ It allows student-athletes in states without NIL laws to engage in NIL 
activities without violating NCAA rules.

▪ It permits schools and states to mandate reporting req’s for NIL activities.

▪ Temporary policy will remain in place until fed’s legis or new NCAA rules
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D. NCAA Interim Policy / Schools implementing their own rules

▪ As of July 1, 2021: all student-athletes can use their NIL to

• Endorsement deals

• Autograph memorabilia

• Start Youtube channels and podcasts

• MONETIZE, BABY!! (and still compete in college sports)
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E. Examples

Twins Hanna and Haley Cavinder, basketball players for Fresno State in 
California - agreements with Boost Mobile and Six Star Pro Nutrition

▪ “Financial details are not being disclosed, but as an educated guess, the 
two contracts combine to pay the twins well into the five figures.”
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• The twins have approx. 4MM TikTok / Instagram 
followers

• Est’d annual gross income for a social media influencer 
is about 80 cents per follower. That’s roughly $3 million 
in deals yearly. 
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E. Examples burning up social media

https://theplayerstrunk.com/collections/nil
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https://theplayerstrunk.com/collections/nil


BUSINESS AND BRAND CONSIDERATIONS

1. Don’t be the reason a kid’s dreams are shattered.

2. Get top stakeholders on board with risks.
A. CEO, CMO, PR, GC – if your athlete does something horrible, your brand is at risk. Plan for 

contingencies. 

B. Do you want to be the reason a kid fails out of school? 

3. Take care of your IP; any and all uses could be used against you in your 
enforcement activities. 

4. Note Foreign student-athletes are not eligible for NIL deals.

5. Be prepared for your internal aggressive marketers.
A. E.g. they will want pay for performance, sliding scale compensation, etc.  
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So:

WHAT CAN COLLEGES DO?

Martin Edel
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▪Under the new NCAA Constitution, colleges and universities 
cannot participate directly in helping student-athletes 
monetize their NIL rights

▪Under NCAA regulations, boosters are limited in assisting 
student-athletes monetize their NIL rights

▪Are student-athletes on their own?

WHAT CAN COLLEGES DO?
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▪ Athletes

▪ The University 

▪ The Community

▪ Investors

▪ Sponsors

CREATING A LEGAL AND VIABLE “COLLECTIVE” TO 
PROMOTE NIL RIGHTS TO BENEFIT:
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▪ A “collective” is the term for a legal entity which uses and 

leverages its capital to acquire certain NIL rights of athletes and 

their college or university.

▪ The collective sublicenses that bundle of IP rights to sponsors. 

▪ The benefits include: 

(1) Creating a significant income stream for athletes and 

schools

(2) Recruiting athletes and limited transfers

(3) Enhancing the university

WHAT IS A COLLECTIVE?
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▪ The Collective: An LLC which pays student athletes and 

the University  licensing certain of their NIL rights and, in 

turn, sublicenses those rights to sponsors.

▪ Athletes

▪ The University

▪ Sponsors

PLAYERS IN THE COLLECTIVE
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MECHANICS OF THE COLLECTIVE

1. Create an entity      

that can monetize 

players’ NIL rights 

consistent with 

NCAA regulations 

and federal and 

state laws

2. Apply the law            

to the corporate 

structure to 

maximize returns       

to students, the 

University, and its 

community and 

investors

3. Create contracts 

between the 

Collective and its 

investors, student 

athletes, the 

University, NIL 

sponsors,               

and third parties
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▪ Corporate Operations:

– For each sport, the Collective or sport-specific Collective 

subsidiary obtains limited NIL rights from student athletes 

including rights for group events, pictures, personal 

appearances, podcasts, social media, autographs, NFTs, 

and NIL for certain sponsors.

– Obtain university IP rights for use of uniforms, facilities, and 

name in connection with the student athletes’ NIL 

monetization rights.

– Marketing to sponsors

▪ Financing Opportunities

CREATING CONTRACTS:
Operations & Financing
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NCAA NIL Policy

Mit Winter
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NCAA NIL Policy

oFour main components of the NCAA’s NIL policy

• Schools cannot provide NIL compensation

• Deals must include a quid pro quo: athlete must be doing something or providing something in return 
for the compensation

• Deals cannot be based on athletic performance: can’t be compensated for touchdowns, points, just for 
being on the team, etc.

• Deals cannot be offered as recruiting or retainment inducements, cannot be contingent on attending a 
specific school or remaining at a specific school
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NCAA NIL Policy and Boosters

oNCAA’s NIL policy does not prohibit boosters from entering into NIL deals with 
athletes

oSome state laws and school policies do prohibit this
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NIL Collectives

oBecause boosters are generally not prohibited from doing deals with athletes, 
and because some schools could not or chose not to facilitate deals, NIL 
collectives were formed

oCollectives are usually third-party businesses set up by a booster or groups of 
boosters 

oCollectives generally do two things:
1. They help athletes obtain NIL deals by matching them with businesses or by communicating with businesses on 

the athletes’ behalf. Serve as agents.

2. They sign athletes to their own NIL deals, and then sublicense the athlete’s NIL rights.
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Inducements and Booster/Collective Involvement in NIL Deals

oOn May 9, 2022, the NCAA issued a memo providing further guidance on its NIL rules

o The focus of the memo was on whether collectives are considered boosters under the 
NCAA’s bylaws and what types of NIL-related activities they can participate in

o The memo was prompted by the involvement of collectives in the recruiting process

▪ Some collectives and individual boosters had allegedly been offering specific NIL deals to high school 
athletes and transfers in return for a commitment to a specific school, or as an inducement to transfer to a 
specific school
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Inducements and Booster/Collective Involvement in NIL Deals

oAccording to the NCAA, collectives are considered boosters:

▪ Because their mission is to “promote and support a specific NCAA institution by making available NIL 
opportunities to prospective student-athletes (PSA) and student-athletes (SAs) of a particular 
institution.”

oBecause collectives are boosters, under existing NCAA bylaws they are not 
supposed to be involved in recruiting activities on behalf of a school

39



Inducements and Booster/Collective Involvement in NIL Deals

o Examples of things specifically precluded in the NCAA’s memo:

▪ Collectives/boosters cannot talk with athletes or their parents about recruiting

▪ Deals offered by a collective cannot be guaranteed or promised contingent on initial or continuing 
enrollment at a particular school

▪ Coaches or other athletics staff cannot arrange meetings with boosters or collectives

▪ Coaches and other athletics staff cannot communicate with recruits on behalf of boosters or 
collectives

❖ Deals must be based on an independent, case-by-case analysis of the value each athlete brings to an 
NIL agreement, as opposed to providing compensation for an enrollment decision or membership on a 
team.
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Future of NIL Collectives

▪ Collectives formed by non-boosters in association with the school
• USC’s BLVD agency

• Marketing agency that all USC athletes can work with

▪ Schools bringing collective activities in-house
• Boise State actively seeks out deals for its athletes

• Many schools are hiring NIL directors, who help athletes navigate NIL opportunities and who 
communicate with collectives and boosters
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NIL Deal Terms for Athletes

o NIL Deals are binding contracts

o Need to make sure before signing that you are not agreeing to terms that 
are one-sided against you

o Have someone review and, if necessary, negotiate a deal on your behalf 
before signing

▪ Attorney

▪ Agent

▪ Family member

▪ School compliance officer

▪ School NIL director
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NIL Deal Terms for Athletes

▪ Exclusivity provisions

▪ Term length

▪ How can your NIL be used

▪ How you’re going to be paid

▪ When you’re going to be paid

▪ What you’re required to go

▪ What happens if the deal goes bad
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NIL Deals for Athletes

▪ When to sign a deal

• Don’t sign a collective deal before committing to a school: looks like an inducement

• Best course is to sign once enrolled or on campus

• NCAA has said it is not looking to declare athletes ineligible, but the possibility still exists
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Questions / Comments? 


