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What is a Trust?

• A trust is a relationship (generally a written agreement) created at the direction of an

individual (the settlor), in which one or more persons (the trustees) hold the individual's

property subject to certain duties to use and protect it for the benefit of others (the

beneficiaries). In general, the term “trust” as used in the Internal Revenue Code refers

to an arrangement created either by a will or by an inter vivos declaration whereby

trustees take title to property for the purpose of protecting or conserving it for the

beneficiaries under the ordinary rules applied in chancery or probate courts. Treas.

Reg. §301.7701-4(a).
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Domestic Trust

• Trusts can be characterized as grantor trusts, simple trusts or complex trusts. Trusts

can be domestic trusts or foreign trusts. The U.S. tax laws have special definitions for

these concepts.

• The status of a trust as foreign or domestic will affect the U.S. taxation and reporting

requirements of the trust and its beneficiaries.

• A trust is considered domestic if

 a U.S. court is able to exercise primary supervision over trust administration (the

"court test"), and

 U.S. persons control all substantial trust decisions (the "control test").

• All other trusts are considered Foreign Trusts. Code §7701(a)(30)(E), 7701(a)(31).
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Domestic Trust - The Court Test

A trust satisfies the court test under a safe harbor (Reg. §301.7701-7(c)(1)) if:

• The trust instrument does not direct that the trust be administered outside of the

United States;

• The trust in fact is administered exclusively in the United States; and

• The trust is not subject to an automatic migration provision.
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Domestic Trust - The Court Test

• Administered in the United States means all steps necessary to carry out the duties

imposed by the terms of the trust and applicable law including maintaining the records

of the trust, filing tax returns, managing and investing trust assets, defending the trust

from suits by creditors, and determining the amount and timing of distribution must be

performed in the United States. Reg. §301.7701-7(c)(3)(v)

• If both a United States court and a foreign court are able to exercise primary

supervision over the administration of the trust, the trust meets the court test. Reg.

§301.7701-7(c)(4)(i)(D)

• The trust is subject to automatic migration provision if the trust document provides

that a U.S. court’s attempt to assert jurisdiction or otherwise supervise the trust directly

or indirectly would cause the trust to migrate from the United States. Reg. §301.7701-

7(c)(4)(ii).
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Domestic Trust - The Court Test

Example:

A United States citizen, creates a trust for A's own benefit and the benefit of A's

spouse, B, a United States citizen. The trust instrument provides that the trust is to be

administered in State Y, a state within the United States, by DC, a State Y corporation.

The trust instrument also provides that in the event that a creditor sues the trustee in a

United States court, the trust will automatically migrate from State Y to Country Z, a

foreign country, so that no United States court will have jurisdiction over the trust. A

court within the United States is not able to exercise primary supervision over the

administration of the trust because the United States court's jurisdiction over the

administration of the trust is automatically terminated in the event the court attempts to

assert jurisdiction. Therefore, the trust fails to satisfy the court test from the time of its

creation and is a foreign trust.
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Domestic Trust - The Control Test

A trust satisfies the Control Test if one or more United States persons have the authority

to control all substantial decisions of the trust. Reg. §301.7701-7(d)

• United States person:

The term United States person means a United States person within the meaning of

section 7701(a)(30). For example, a domestic corporation is a United States person,

regardless of whether its shareholders are United States persons.

• Substantial decisions:

The term substantial decisions means those decisions that persons are authorized or

required to make under the terms of the trust instrument and applicable law and that

are not ministerial. Decisions that are ministerial include decisions regarding details

such as the bookkeeping, the collection of rents, and the execution of investment

decisions.
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Domestic Trust - The Control Test

Substantial decisions include (Reg. §301.7701-7(d)(1)(ii)):

• Whether and when to distribute income or corpus;

• The amount of any distributions;

• The selection of a beneficiary;

• Whether a receipt is allocable to income or principal;

• Whether to terminate the trust;

• Whether to compromise, arbitrate, or abandon claims of the trust;

• Whether to sue on behalf of the trust or to defend suits against the trust;

• Whether to remove, add, or replace a trustee;

• Whether to appoint a successor trustee to succeed a trustee who has died, resigned,
or otherwise ceased to act unless decision cannot change the trust’s residency.

• Investment decisions (but U.S. control if U.S. person who hires investment advisor can
terminate investment advisor’s power to make decisions at will).
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Domestic Trust - The Control Test

Meaning of Control:
• The term control means having the power, by vote or otherwise, to make all of the

substantial decisions of the trust, with no other person having the power to veto any of

the substantial decisions.

• To determine whether United States persons have control, it is necessary to consider

all persons who have authority to make a substantial decision of the trust, not only the

trustees.
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Domestic Trust - The Control Test

Example (Reg. §301.7701-7(d)(1)(v)Examples 1 and 2):

Trust is a testamentary trust with three fiduciaries, A, B, and C. A and B are United States

citizens, and C is a nonresident alien. No persons except the fiduciaries have authority to

make any decisions of the trust. The trust instrument provides that no substantial

decisions of the trust can be made unless there is unanimity among the fiduciaries. The

control test is not satisfied because United States persons do not control all the

substantial decisions of the trust. No substantial decisions can be made without C's

agreement. Assume the same facts, except that the trust instrument provides that all

substantial decisions of the trust are to be decided by a majority vote among the

fiduciaries. The control test is satisfied because a majority of the fiduciaries are United

States persons and therefore United States persons control all the substantial decisions

of the trust.
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Domestic Trust - Foreign Protector

• Many trusts, particularly foreign trusts, provide for a “Protector”.

• Trusts with a foreign Protector who has unfettered control over substantial decisions

like control over termination of the existing Trustee, may cause the trust to become a

foreign trust because a non-US person holds a prohibited power.

• Practitioners must be cautious regarding any power over a trust that is held by a non-

US person, whether that person is a trustee, a protector, the grantor or a beneficiary.

Insert date
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Domestic Trust - Tax

• If a trust is a domestic trust, it is treated as a U.S. resident for federal income tax

purposes, and will therefore be subject to the U.S. federal tax. State and local tax

may also apply.

• U.S. resident trusts are generally subject to U.S. income tax on their worldwide

income, including the tax on capital gains. This is true regardless of the source of

the income, with the result, for example, that a U.S. trust completely invested in

non-U.S. bonds and securities may be taxable on all non-U.S. source interest,

dividends, and gains from these investments, although the tax may be mitigated,

for example, by distributions to beneficiaries.
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Foreign Non-Grantor Trust - Tax
• A foreign non-grantor trust is not taxed on foreign sourced 

income.
• Certain types of U.S. sourced investment income and 

income effectively connected with a U.S. trade or 
business will be subject to U.S. income or withholding tax. 

• The net investment income tax does not apply to 
nonresident aliens, and therefore does not apply to a 
foreign non-grantor trust.

Insert date
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Estate and Gift Tax Rules

• A U.S. resident for estate and gift tax purposes is a person who is “domiciled” in the

U.S. at the time of death or at the time of the gift – subjective test

• A person acquires domicile in a place by living there, for even a brief period of time,

with no definite present intention to leave. Reg. §20.0-1(b)(1).

• An individual can be a resident for income-tax purposes and not for transfer-tax

purposes, and vice-versa

• Only a $60,000 exemption is available (as opposed to the $11.7 million exemption for

U.S. citizens and residents). The highest rate is 40%.
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Gift Tax on Nonresident Alien

• Nonresident aliens are taxed only on gifts of:

 U.S.-situs tangible property

 U.S.-situs real estate

Gifts of stock of U.S. corporations are not subject to tax, since intangible property

• Gifts of U.S. partnership/llc interests may not be subject to tax, but this result is less 

clear in certain cases. 
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Gift Tax on Nonresident Alien

• For 2021, annual exclusion amounts available to nonresident aliens are:

Gifts to Non-U.S. Citizens

$159,000 for gifts to spouse

Annual exclusion of $15,000 for gifts to non-spouse

Gifts to U.S. Citizens:

Unlimited marital deduction for gifts to spouse

Annual exclusion of $15,000 for gifts to non-spouse

All gifts above annual exclusion to non-spouses or to non-citizen spouses are taxable
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Estate Tax on Non-U.S. Domiciliary

• U.S. domiciliary is taxed on the value of worldwide assets at death
in the same manner as US citizens.

• Non-U.S. domiciliary is taxed only on the value of US situs assets,
including:

U.S. real property

Tangible personal property located in the U.S.

Debt obligations of U.S. persons, unless portfolio exemption
applies

Stock in U.S. corporations (whether or not publicly traded)

Uncertain treatment of partnership interests
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Estate Tax Exemption and Deduction

• An exemption of $60,000 is available against the value of assets includable in the U.S.

taxable estate of an individual who was not U.S. domiciled.

• Unlimited marital deduction if assets left to a spouse who is a U.S. citizen, i.e., an

unlimited amount of assets can pass to the spouse without being subject to U.S. estate

tax.

• Qualified Domestic Trust must be used to defer estate tax if surviving spouse is a non-

U.S. citizen

• Nonrecourse debt on U.S. property results in only net value included in U.S. estate
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NINA KRAUTHAMER focuses her practice on federal, state and international

tax matters involving high net worth individuals, public and private companies

and not-for profit organizations. She regularly advises foreign individuals and

companies on U.S. tax matters, including planning for investment in U.S. real

estate. She reviews complex corporate mergers and acquisitions, and

structures partnerships, joint ventures and limited liability companies in both

the domestic and cross-border context. Nina’s article “New York Estate Tax

on Real and Tangible Property – When Intangibles Become Tangible”

appeared in the ABA RPTE Ereport (February 2013), published by the ABA

Real Property, Trust and Estate Law Section. Another article appeared in the

August 2013 Ereport edition concerning foreign trusts with U.S. beneficiaries.

She has written a regular International Tax Matters column for the Journal of

Taxation of Investments. Nina is a former chair of the Subcommittee on

Foreign Investors of the American Bar Association (ABA) Section of Taxation;

an ABA Section of Taxation Panel Chair of "The ABC's of FIRPTA

Withholding" (May 1985 ABA Tax Section Meeting) and a Panel Participant of

"Fundamentals of International Taxation" (June 1999) of the Association of

the Bar of the City of New York where she received the highest speaker

rating. Nina was an Adjunct Professor in the Baruch College Masters of

Taxation Program (1991 – 1995).

This Presentation was prepared by Nina Krauthamer with assistance of Neha

Rastogi, an associate with Ruchelman P.L.L.C.. Before moving to the U.S.,

she was as a tax lawyer and Certified Public Accountant in India, where she

practiced with a leading New Delhi-based tax law firm.
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Grantor Trusts with Foreign Grantors



Grantor Trust - Requirements
▸ (1) Grantor/Owner

▹ The Grantor is the person who creates a Trust or directly or
indirectly makes a “gratuitous transfer” of property to a trust. Reg.
§1.671-2(e)(1).

▹ If a person only creates a trust but makes no gratuitous transfer
then not treated as an "owner."

▹ "Portion" provisions. Reg. §1.671-3.
▸ (2) Power/Retained Interest

▹ Differences between U.S. grantors v. foreign grantors
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Grantor Trust - Special "Grantor" Issues
▸ A trust that makes a gratuitous transfer to another trust, the grantor of the

transferor trust generally will be treated as the grantor of the transferee trust.
However, if a person with a GPOA over the transferor trust exercises that power in
favor of another trust, then such person will be treated as the grantor of the
transferee trust even if the grantor of the transferor trust is treated as the owner of
the transferor trust. Reg. 1.671-2(e)(5).

▸ If a gratuitous transfer is made by a partnership or corporation to a trust and is for
a business purpose of the company, the company will be generally treated as the
grantor. If not for a business purpose, but rather a personal purpose of one or
more of the owners of the company, the gratuitous transfer will be treated as a
constructive distribution to such owners of the company under federal tax
principles and the owners of the company will be treated as the grantors of the
trust. Reg. 1.671-2(e)(4).

▸ Married couples transferring community property.

▸ Indirect transfers, accommodation grantor, and nominee settlors.
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Grantor Trust - U.S. Grantors
▸ For U.S. grantors, a trust will be treated as a grantor trust if the Grantor

has:
• retained reversionary interests,
• direct or potential beneficial interests in trust income,
• a power to revoke the trust and recover the trust corpus,
• certain retained controls over the distribution of trust income or

corpus,
• certain retained administrative powers,
• the authority to borrow trust funds without adequate interest and

security, or actual borrowing of trust funds without adequate
interest and security approved by an independent trustee, or

• establishes a foreign trust with at least one U.S. beneficiary.
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Grantor Trust- Foreign Grantors
▸ In case of a foreign grantor, a trust will be treated as a grantor trust only

in either of two cases (Code §672(f)(2)) –

• The grantor has the power to revest absolutely in himself title to the
trust property provided that such power is exercisable solely by the
grantor without the approval or consent of any other person or with
the approval or consent of a related or subordinate party who is
subservient to the grantor; or

• What is the meaning of "power to revest"?
• The only amounts distributable from such portion (whether income

or corpus) of the trust during the lifetime of the grantor are
distributable to the grantor or the spouse of the grantor

• What if there is a power to add beneficiaries?
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Special Foreign Grantor Issues
▸ Once a nongrantor trust, always a nongrantor trust. Reg. 1.672(f)-3(a).

▸ To preserve grantor trust treatment in the event the grantor becomes
incapacitated“… if the power to revest absolutely in the grantor title to
such portion is exercisable solely by the grantor (or, in the event of the
grantor's incapacity, by a guardian or other person who has unrestricted
authority to exercise such power on the grantor's behalf) without the
approval or consent of any other person, then the grantor can be
continuously treated as the owner of the trust assets under the grantor
trust rules”. Reg. 1.672(f)-3(a).

▸ If there is a U.S. beneficiary, the U.S. beneficiary will be treated as a
grantor if the beneficiary has made (directly or indirectly) transfers of
property to the foreign grantor other than in a sale for full and adequate
consideration. Code §672(f)(5).
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U.S. Tax and Information Filing Obligations 
for U.S. Based Foreign Grantor Trusts 



U.S. Tax and Reporting Requirements:  
Foreign Grantors

▸ Grantor trusts are taxed as if their grantors (or in some cases, their beneficiaries, in
the case of a beneficiary controlled trust) own the trust's income and assets
personally.

▸ Income and deductions of the trust attributed to foreign grantor.
▸ Foreign grantor is subject to income tax only w/r/t taxable U.S. source income.

▹ "Fixed Determinable Annual Periodic" ("FDAP") income is subject to 30%
withholding unless treaty applies (e.g., Dividends from U.S. stocks).

▹ "Effectively Connected Income" ("ECI") from a U.S. Trade or Business subject
to normal progressive tax structure with ability to offset for available
deductions.

▹ Portfolio debt interest income exempt

▹ U.S. source capital gains generally exempt

■ U.S. real estate interests

■ Special 183 day rule
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U.S. Tax and Reporting Requirements:  
Foreign Grantors

▸ Distributions to foreign grantor are not subject to further taxation.
▸ No separate income tax return filing requirement for a foreign grantor trust.
▸ If all of the foreign grantor's U.S. source income is withheld at source then

foreign grantor does not have to file a U.S. federal income tax return. Reg.
1.6012-1(b)(2)(i).

▸ If foreign grantor is engaged in a U.S. trade or business, the foreign grantor is
required to file a U.S. federal tax return (i.e., 1040NR) even if there is no ECI.
Reg. 1.6012-1(b)(i).

▸ W-8IMY/W-8BEN/withholding statements.
▸ FinCen 114 (aka FBAR)

▹ United States person means... and trusts or estates formed under the laws
of the United States.

▸ Caution: If trust distributes a taxable U.S. situs asset to a beneficiary other than
the grantor could be a taxable gift subject to U.S. federal gift taxation as to the
grantor.

▸ Caution: Foreign grantor trust with underlying U.S. single-member LLC subjects
LLC to new IRS Form 5472 filing requirements.
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U.S. Tax and Reporting Requirements:  
U.S. Beneficiaries
▸ Distributions from grantor trusts are generally not taxable income to

beneficiaries.

▹ Caution: Purported gift rules. Reg. 1.672(f)-4
▸ However, US beneficiaries need to report distributions from foreign

grantor trusts on Form 3520 (with Foreign Grantor Trust Beneficiary
Statement attached).

▹ No dollar threshold for reporting for distributions from foreign
grantor trusts, as compared to the $100,000 threshold for
gifts/bequests from nonresident aliens.
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FATCA and CRS Compliance 
of U.S. Based Foreign Trusts
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FATCA and CRS
▸ FATCA (Foreign Account Tax Compliance Act):

▹ Broadly speaking, information reporting federal law that seeks to obtain 
foreign account information of U.S. persons through a reporting system 
imposed on foreign financial institutions. 

▹ Although it is only intended to target U.S. individuals, in effect, everyone is 
forced to comply by asserting that one is either a U.S. person or a non-U.S. 
person.

▹ Failing to comply with FATCA results in 30% withholding.

▸ CRS (Common Reporting Standard): 
▹ Framework promulgated by the OECD starting in 2014 that pushes for the 

automatic exchange of information (AEOI) between countries. 
▹ As of the date of this presentation, 116 countries have committed to AEOI 

through CRS, while 45 developing countries have not been asked to commit 
but can benefit from CRS reporting. 

▹ Sometimes referred to as the Global Account Tax Compliance Act, which 
hints at the fact that CRS is heavily inspired by FATCA. 
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Foreign Account Tax Compliance Act
("FATCA")
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Mechanics of FATCA
▸ How does an entity certify its FATCA reporting status?

▹ Referred to as the Chapter 4 Status. 
▹ Typically through Form W-8BEN-E or W-8IMY (W-8BEN for foreign individuals or 

W-9 for U.S. persons).
▹ W-8BEN-E: Foreign non-grantor trust. 
▹ W-8IMY: Foreign grantor trust or simple trust. 

▸ FATCA is implemented through intergovernmental agreements (IGAs), which set forth 
the implementation mechanisms. An IGA can be a Model 1 or Model 2. 
▹ Model 1 IGAs: Competent authority in the relevant jurisdiction obtains information 

from financial institutions and reports to the IRS. 
▹ Model 2 IGAs: Financial institutions obtain information and report directly to the 

IRS. 

▸ Participating Foreign Financial Institutions may be required to obtain a global 
intermediary identification number (GIIN) with the IRS depending upon their Chapter 4 
status. 
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Different Types of Chapter 4 Status
▸ Foreign Financial Institution (FFI): Must report its U.S. Financial Accounts. 

▹ Depository Institutions:  accepts deposits in the ordinary course of a banking or 
similar business.  

▹ Custodial Institutions: holds as a substantial portion of its business, financial 
assets for the benefit of one or more persons. 

▹ Investment Entity: Type A/Type B/Type C.
▹ Specified Insurance Company or Treasury Center.

▸ Active Nonfinancial Foreign Entity (Active NFFE): Less than 50% of its gross income 
for the preceding year is passive income and weighted average of percentage of 
assets held for production of passive income. Do not have reporting obligations and its 
Financial Accounts are not reported upon. 

▸ Passive Nonfinancial Foreign Entity (Passive NFFE): Any NFFE that is not an 
excepted NFFE (includes Active NFFE and publicly traded companies). Do not have 
reporting obligations but its Substantial U.S. Owners (>10 direct or indirect ownership) 
are reported upon. 
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Types of Investment Entity FFIs
▸ Type A: The entity primarily conducts as a business (≥50%  gross income) one or 

more of the following activities or operations for or on behalf of a customer:
▹ Trading in money market instruments (checks, bills, certificates of deposit, 

derivatives, etc.); foreign currency; foreign exchange; interest rate, and index 
instruments; transferable securities; or commodity futures;

▹ Individual or collective portfolio management; or
▹ Otherwise investing, administering, or managing funds, money, or financial 

assets on behalf of other persons. Treas. Reg. 1.1471-5(e)(4)(1)(A).

▸ Type B: Essentially an investment entity managed by a depository institution, 
custodial institution, insurance company or Type A investment entity. 

▸ Type C: Generally, mutual funds, collective investments vehicles, PE funds, hedge 
funds, etc. 
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What does an FFI Report?
▸ A reporting FFI is required to report its U.S. financial accounts, meaning one

that is held by a U.S. person or a U.S. owned foreign entity. Treas. Reg.
1.1471-5(a)(2).

▸ A financial account with respect to an Investment Entity FFI is any equity or
debt interest in the Investment Entity. Treas. Reg. 1.1471-5(b)(1)(iii)(A).

▸ With respect to trusts, an equity interest is one held by:
• A person deemed the owner of the trust under the Grantor Trust Rules.
• A beneficiary who is entitled to a mandatory distribution or receives a

discretionary distribution during the year.
• A US beneficiary who is a discretionary beneficiary and receives an actual

distribution during the year. N.B. a discretionary interest is not a financial
account if the beneficiary does not receive a distribution.
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How does this apply to a U.S.-based 
foreign trust?
▸ Scenario A:

▹ Florida irrevocable trust treated as a foreign non-grantor trust. 
▹ Foreign and U.S. beneficiaries. 
▹ Managed by a professional trust company that has investment discretion for 

account in Bahamas. 

▸ Analysis
▹ Professional trust company is likely Type A Investment Entity FFI. If so, trust 

is likely Type B Investment Entity FFI because it is managed by Type A. 
▹ Trust will have to report its U.S. financial accounts (i.e. U.S. beneficiaries). 
▹ The trust may be able to be treated as a sponsored or deemed compliant FFI. 
▹ Note, however, that it is possible that trustee may not be a Type A or that it 

may be a directed trustee, in which case, trust may be a Passive NFFE.
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How does this apply to a U.S.-based 
foreign trust?

▸ Scenario B:
▹ Florida revocable trust.
▹ Foreign grantor is trustee. 
▹ Foreign and U.S. beneficiaries. 
▹ Trust has financial account with Bahamas FFI.

▸ Analysis
▹ Likely a non-excepted Passive NFFE because it does not meet any of the FFI 

categories. 
▹ As a Passive NFFE, it does not have any FATCA reporting obligations.
▹ Note, however, that the Bahamas FFI in which the financial account is held 

will request information from the Passive NFFE and will therefore have to 
report its substantial U.S. owners. 
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Common Reporting Standard
("CRS")

49



How does it work?

▸ Jurisdiction commits to being a participating jurisdiction for AEOI purposes. 

▸ Participating jurisdiction enacts legislation adopting the CRS framework. 

▸ Participating jurisdiction enters into information exchange agreements with other 
participating jurisdictions (ongoing). 

▸ Participating jurisdiction sets a date for reporting, prior to which time, it establishes a 
competent authority that will be responsible for CRS reporting and generally sets up 
framework for reporting (i.e., portal, guidance, etc.)

▸ Reporting Financial Institutions obtain information on the ultimate beneficial owners of 
their Reportable Accounts through self-certification forms and report it to the 
competent authority. 

▸ Competent authority reports information regarding accounts to the UBOs country of tax 
residency if they have committed to exchange with that jurisdiction.
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Why is CRS relevant? 

▸ The United States is not a signatory to CRS, arguing that it already has FATCA, 
which they say serves the same function. Foreign jurisdictions, however, argue that 
FATCA is only nominally reciprocal in its information exchange. 

▸ A significant amount of clients have migrated their trust structures to the United 
States for purposes of not being subject to CRS, on the basis of retaining their 
privacy. 

▸ This means that even though CRS is not U.S. law, a U.S. practitioner may 
generally wish to be familiar with CRS if he or she is assisting a client with 
migrating a structure into the United States, as there are potential pitfalls that could 
result in CRS reporting, even if the structure is in the United States. 

▸ The U.S. practitioner should also be mindful of the client's reasons for avoiding 
CRS, as it may be a possible hint to undeclared assets in the country of tax 
residency.  
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CRS Classifications
▸ Generally speaking, there are three main categories for CRS purposes.

▸ Reporting Financial Institution (FI): Must report Controlling Persons on Reportable 
Accounts it services and also its own equity interests. 

▸ Active Nonfinancial Entity (Active NFE): 
▹ Publicly traded NFEs.
▹ Governmental entities, international organizations, centrals banks. 
▹ Holding NFEs that are members of a nonfinancial group. 
▹ Start-up and liquidating NFEs.
▹ Treasury centers that are members of a nonfinancial group.

▸ Passive Nonfinancial Institution (Passive NFE): No reporting obligations itself, but
Controlling Persons of any Reportable Accounts must be reported. 
▹ Type B Investment Entity FI in a nonparticipating jurisdiction, such as the 

U.S., is treated as a Passive NFE. 
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What is the CRS Treatment of a U.S. Based 
Foreign Trust
▸ Scenario A:

▹ Florida irrevocable trust. 
▹ Discretionary Mexican beneficiaries.
▹ Mexican protector.  
▹ Managed by a professional trust company that has investment discretion. 

▸ Analysis:
▹ Technically a Type B Investment Entity FI because it is likely managed by a 

Type A. 
▹ Nevertheless, because it is in non-participating jurisdiction, it is treated as a 

Passive NFE.
▹ If it owns an account in a participating jurisdiction, it will have to report its 

controlling persons, including the protector and beneficiaries. 
▹ If it owns a PIC in a participating jurisdiction and PIC is an FI, then the FI will 

reporting the equity interests of the trust.  
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What is the CRS Treatment of a U.S. Based 
Foreign Trust

▸ Scenario B:
▹ Florida revocable trust.
▹ Mexican grantor is trustee and has power to make investment decisions. 
▹ Mexican discretionary beneficiaries and Protector. 
▹ Trust has financial account with Bahamas FI.

▸ Analysis:
▹ Trust is treated as Passive NFE. 
▹ Bahamas FI will seek self-certification form from controlling persons, including 

grantor, protector, trustee, beneficiaries and any other person exercising 
ultimate effective control. 

▹ Jurisdictions have a choice of whether they wish to treat discretionary 
beneficiaries as controlling persons if they do not receive distributions in a 
given year. 
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What is the CRS Treatment of a U.S. Based 
Foreign Trust
▸ Scenario C:

▹ Florida revocable trust.
▹ Mexican grantor is trustee and has power to make investment decisions. 
▹ Mexican discretionary beneficiaries and protector. 
▹ Trust has an account with U.S. financial institution.
▹ Trust does not have any non-U.S. financial accounts.

▸ Analysis:
▹ Trust is treated as Passive NFE. 
▹ There is nothing to report since there are no accounts in CRS Participating 

Jurisdictions. 
▹ Note, however, that the trust structure is now potentially subject to U.S. 

income taxation depending on its investments and at risk of incurring an 
estate tax if the grantor dies.   
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Thank you!
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