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Background



Microchip/Semiconductor Example 

Q3-Q4 2020

 Vehicle manufacturers 
dramatically slash their orders

 Tier 1 supplies then decrease 
their orders

 Chip vendors place orders to 
TSMC

− Meanwhile, working from 
home has increased demand 
for electronics that also 
contain chips

− TSMC at max capacity 

 Vehicle manufacturers 
increase their orders to Tier 
1 suppliers

 Tier 1 suppliers increase 
orders to chip vendors

 Chip vendors do not have 
enough parts to fill orders

− Lead-time increases to
6+ months 

− Ex. Orders to TSMC 
placed in Nov. 2020 will 
not be delivered until 
Sep. 2021

 Car plants shutting 
down across the globe

 Earthquake hits 
Renesas in Japan

 Texas storms impact 
chip plants

 Drought in Taiwan 
threatens TSMC

 Fire in Renesas 

 Ongoing shipping 
container shortages

 Suez Canal blockage 

Q1 2021 Q2 2021

 Peak of 
semiconductor 
shortage but will 
continue into 2022

 “Toilet Paper 
Phenomenon” –
artificially inflated 
demand that 
prolongs shortage

Q1-Q2 2020 = COVID Ripple Effect

4



Examples Of Other Supply Chain 
Shortages 

Lumber Metals Steel Resins

Poultry Chlorine Ketchup PacketsGasoline
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Shortages Breed Innovation

Meet The Heinz Packet Roller . . . 
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“But I’m Not a Manufacturer…”

'I've never seen this before': State Lottery hit by supply chain 
woes
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Outlook 

 More disruptions inevitable

– COVID-19 was the perfect “stress test” 

– Globalization of supply chains

– Electrification of everything 

– Contrasted against JIT, lean manufacturing, sole sourcing

– Labor shortages

– Massive freight increases 

Vanessa Miller
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Outlook 

 Opportunity for manufacturers to reexamine their commercial contracts

– Increased focus on supply chains and related planning 

– Supply chain mapping

– Resiliency and transparency 

– Contingency plans

– Never waste a good crisis 

– Look at shifting risk by reexamining contracts and making changes going forward

Vanessa Miller
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Key Legal Theories

 Theories that allow parties to avoid contractual obligations

– Force majeure

 First line of defense for unexpected supply issues

 Performance is excused during the pendency of the force majeure event

– Commercial impracticability

 Backstop if force majeure provision is nonexistent or inapplicable

 Show that delivery has been rendered commercially impracticable by the occurrence of a contingency the non-
occurrence of which was a basic assumption on which the contract was made (UCC 2-615)

– Frustration of purpose

 Excuses non-performance when the purpose for entering into the contract is impeded by an unforeseen event

 Nonoccurrence of the event was a basis for the contract
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Force Majeure

Key contractual considerations for risk mitigation and allocation:

– Two key components:

1. Define the events that constitute a force majeure

2. Set forth the supplier’s rights and obligations if a force majeure event occurs that impacts 
the supplier’s ability to timely supply parts

– Specifics will depend upon the products at issue, the regions involved in the supply chain and 
risk allocation between the parties
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Force Majeure

 List specific events, as narrowly as 
possible 

 Exclude labor strikes 

 Build-in prompt notice requirement and 
expected duration 

 Shorten time to resume performance

 Need an “out” (escape hatch provision): 
right to terminate after certain time period  

 Negotiate as broad of a list as possible 

 Catch-all: “. . . or any other circumstance 
beyond the control of the parties” 
(very broad) 

 Suspend performance until the force 
majeure event is over
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Force Majeure

Force majeure litigation thrust 
to the forefront
– Factors that courts consider:

 Is the obligation that has been interrupted covered by 
the force majeure clause?

 Does the event that is causing the interruption fall within 
those described in the force majeure clause?

 Did the event causing the interruption actually prevent 
performance of the party’s obligation?
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Fresh Look at Commercial Contracts

 Can and should consider how to allocate risk under 
the contract

 Rework general terms and conditions and form 
documents

 Consider risk assessment for existing LTAs and 
strategic suppliers

 Involve supplier/contract managers in all aspects 

 Consider past issues, disputes or outright breaches
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Equitable Relief

Four elements:

1. Likelihood of success on the merits

2. Irreparable harm

3. Balance of the harms

4. Public policy/interest 
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Case Law Trend #1

 Shortages may evoke force majeure provisions or the doctrine of 
commercial impracticability

– Most courts view the pandemic as qualifying under FM provisions relating to 
“natural disaster” or “government action”

– Using the pandemic as a “pretext” for excusing performance 

 As long as the FM provision is met, motivations are irrelevant

 JN Contemporary Art LLC v. Phillips Auctioneers LLC, No. 20-4370, 2020 WL 7405262 
(S.D.N.Y. Dec. 16, 2020)
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Case Law Trend #2

 Buyers have had limited success in obtaining injunctive relief in the 
face of supply shortages

– Buyers attempting to force shipment or allocation in the face of a shortage 
have been found to be “unlikely to succeed on the merits” 

 JVIS-USA, LLC v. NXP Semiconductors USA, Inc., No. 20-10801 (E.D. Mich. Apr. 16, 2021) 
(trial court order denying request for TRO)

 Inovia Pharmaceuticals, Inc. v. GeneOne Life Science Inc., No. 20-06554, 2020 WL 5047283 
(Pa. Com. Pl. Aug. 25, 2020) (denying petition for preliminary injunction)
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Case Law Trend #3

 Whether the pandemic is considered “foreseeable” may depend on 
the court or your contract language

 GAP Inc. v. Ponte Gadea N.Y. LLC, No. 20-4541-LTS-KHP, 2021 WL 861121 (S.D.N.Y. Mar. 
8, 2021)

 UMNV 205–207 Newbury, LLC v. Caffe Nero Americas Inc., No. 2084-1493, 2021 WL 
956069 (Mass. Sup. Ct. Feb. 8, 2021)
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OWNER PERSPECTIVE

What should Owner’s generally be 

looking for?

 Payment Procedure 

 Protection against defective workmanship

 Termination provisions and structure



OWNER PERSPECTIVE 

Payment Procedure:

 Owner looking to backload payments

 Required documentation from contractor

o Payment applications, schedule of values, lien waivers, etc.

 Retainage

 When payment should be withheld

 Structure to avoid a contractor invoking a 
termination or suspension provision

 Lengthen payment deadlines

 Allow for suspension and avoid any clause that would give 
the right for outright termination

 Allow for Termination or Suspension for Convenience if 
an unforeseen event prevents timely payment (natural 
disaster, bank limits on withdrawals due to natural event 
(e.g., the beginning of the Pandemic)



OWNER PERSPECTIVE

Architect’s Role

 Review of payment applications

 Site visits

o Changes in the work

 Initial Decision Maker

 Conformity to the Plans



OWNER PERSPECTIVE 

 Defective Workmanship

 Owner’s right to perform

 Cure period prior to termination

 Side Note - When does insurance come into play?



OWNER PERSPECTIVE 

Termination Provisions

 For Cause

o What is “cause”?

o Notice to Cure

o Remedy and liability

• Completion and remediation costs

• Convert Wrongful Termination to Termination for 
Convenience

 For Convenience

o What is “convenience”?

o When does this arise?

o Powerful tool for unforeseen events

o What is contractor entitled to?



OWNER PERSPECTIVE 

Additional Owner Protections

 Payment and performance bonds

 Lien Waivers as condition of payment

 Discharge of mechanic’s lien and lien 

bonds

 Failure to pay subcontractors may be 

cause for termination



OWNER PERSPECTIVE 

Contract Drafting Tips:

 Enumeration of contract documents

 Notice Requirements 

 Liquidated Damages

 No Damage for Delay/Scheduling 

 Termination for delay



NO DAMAGE FOR 

DELAY 

A “no damage for delay” 
clause means that the 
Subcontractor’s sole remedy 
for any delay is an extension 
of time (i.e. no entitlement 
to monetary compensation).

Will still be subject to 
notice requirements in the 
contract.

Can limit subcontractor’s 
right to terminate if delays 
beyond their control.



LIQUIDATED DAMAGES

 Liquidated Damages are damages set by the 

contract for the Owner to collect in the 

event the project is delayed.  

 Can affect final payment if the project is 

delayed for any reason.

Liquidated damages need to be reasonable. 



CONTRACTOR 

PERSPECTIVE

Payment Terms 

 Front loaded contract

 Timing of payments

 Suspension of work 

for non-payment

 Termination for non-

payment



CONTRACTOR 

PERSPECTIVE 

Allocating Risk of Payment

 Pay-When-Paid vs. Pay-If-Paid

 If present in the contract, this 

can limit a contractor’s right 

to suspend or terminate for 

non-payment



CONTRACTOR 

PERSPECTIVE 

Shifting Risk Down

 Incorporating terms of prime 

contract into lower tier 

agreements

 Claim notices

 Payment terms

 Insurance requirements 

 Change Order requirements

o Directing performance 

without signed change orders



CONTRACTOR 

PERSPECTIVE 

Termination

 Suspension or termination 
by Contractor for non-
payment

 Suspension or Termination 
for Delay

 Termination for convenience 
for subcontractors

Other Claims

 Delay damages



CHANGE ORDERS IN GENERAL

 Change orders are the vehicle for amending the contract.

 Review all change order provisions

 Do they have to be signed by a certain person (v.p., project manager, etc.)

 Is there a time restraint on when to submit change orders

 What to do if there is a dispute over a change order

 Change order must be signed for it to be liened in NJ, but not NY.  Differs from State to State.



CHANGE ORDERS TO DEAL 
WITH MATERIAL SUPPLY AND 
PRICE ISSUES

 Best way to deal with potential material price increases

Must be delineated in a contract, especially if lump sum

Time and Material must also address price increases

Boxed into lump sum price vs. material price flexibility

Documents needed to process change order related to 
material price increases 

Need baseline material prices at contract inception

“If cost of steel increases by 10% at time of 
purchase, Owner shall execute a change order to 
reimburse the price increase”

Change orders can be used to deal with a lack of a material and 
substitution of material

Is the Price affected by the material substitution?

Will schedule be affected?



DISPUTE RESOLUTION – ALMOST 
ALWAYS AN INEVITABLE RESULT OF 
A TERMINATION

 Statute of Limitations: Some contracts limit the time for a 
Contractor to file its claim.  More and more common to limit the time 
to file an action to one year from the date of Contractor’s completion 
of work.

 Contract should be reviewed to determine where/how the claim is 
filed.

Notice of claim

Claims typically arise from change order disputes

Alternative Dispute Section

o Arbitration

o Litigation

o Who gets to pick the forum?

Applicable Law

Venue



SUBCONTRACTOR PERSPECTIVE



INCORPORATION OF PRIME CONTRACT

Where the subcontract incorporates 
the terms of the Prime Contract (i.e 
contract between the Owner and 
General Contractor)

Problematic because:

Subcontractor may be bound by the terms 
and conditions of that contract.

The Prime Contract may include provisions 
which directly impact the Subcontractor (e.g. 
liquidated damages, entitlement to payment  
for change orders, provision regarding 
resolution of claims, etc.)

Always get a copy of the Prime 
Contract so you can perform your own 
review.



CONTRACTUAL AND OTHER CONSIDERATIONS 
TO PROTECT YOUR RIGHTS TO GET PAID:

 Address pay-when-paid and pay if paid provisions 
(make sure you’re not getting paid because of 
G.C.’s poor performance)

 Shorten payment time frames becoming more 
common (some contracts have a 2 week pay 
cycle) →Don’t wait 90 days to get paid and/or 
enforce your Rights!

 Give yourself the contractual right to stop the 
work if GC/Owner fails to pay (stop the bleeding)

 Address change orders → Be careful about 
making your change order work contingent on the 
G.C. getting a change order from the Owner. 

 Notice of any defects → Opportunity to cure



CONTRACTUAL AND OTHER CONSIDERATIONS 
TO PROTECT YOUR RIGHTS TO GET PAID:

 All of these issues need to be addressed in your 
lower tier contracts. Transfer of Risk of Non-
payment downstream 

 When submitting Lien Waivers → Reserve your 
Claim Rights; detail all outstanding claims and/or 
change orders. Never agree to General Release 
Language.

 Be creative – how about an ADR provision to 
resolve payment issues during the Project? Involve 
key executives/owners to resolve payment dispute.

 Selection of ADR provision:

 Key: Litigation v. Arbitration (Depending on 
selection, claim may be viable to prosecute)

 Workmanship Standards →



TERMINATION 

TRIGGERING 

EVENTS
 Failure to pay for work 

performed

 Failure to perform the work on 
time

 Failure to perform in accordance 
with the plans

 Failure to pay 
subcontractors/suppliers

 For convenience – best way to 
deal with unforeseen event

 Bankruptcy - 11 U.S.C. 
§365(e)(1) – bars Termination 
on Bankruptcy provisions



REMEDIES UPON TERMINATION/BREACH

 THE LEGAL PROCESS FOR OBTAINING DAMAGES CAN BE LENGTHY AND COSTLY

 Mediation requirement

 Arbitration versus Litigation

 Considerations for collection of damages

 Lien Rights

 Amount of damages versus costs of collection

 Financial viability of the breaching party (personal guarantee?)

 Performance bond (for owner) versus Payment bond (for contractors)

 Don’t throw good money after bad!



REMEDIES UPON TERMINATION/BREACH

 Costs of repair/completion

 If a breach occurs when lumber prices were relatively inexpensive, but costs to complete being incurred now, the breaching party may be responsible for the lumber price increase and any 
other material pricing increases.

 Non-breaching party entitled to be made whole

 Dimunition in value – home worth $1million now worth $700,000 due to faulty construction

 Look to dimunition in value damages of the costs of repaid are excessive and/or approach the value of the total contract and/or property

 Lost Profit

 May be available to a wrongfully terminated contractor (remaining contract price less cost to complete the work or fixed 15% O&P)

 Can be stipulated in the contract

 Waiver of Consequential damages – could severely limit remedies for wrongfully terminated contractor who has been paid in full for work performed 

 Include stipulated percentage in Termination for Convenience clauses

 Outstanding Balance for Work Performed

 Document the project file to establish work performed

 Schedule of Values, material and equipment purchase receipts, labor records

 Liquidated damages

 Should be reasonable estimate of delay damages

 Not a penalty

 Election of delay remedy (reimburse liquidated damages or actual costs incurred due to delays)
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