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About Development Agreements

What is a development agreement?

• A development agreement is a contract between a municipality (city, town, village) or a county and
the owner or developer of real property relating to the development of the property authorized
under a statute.

• Development agreements are a response to the Avco Community Developers, Inc. v. South Coast 
Regional Commission (553 P. 2d 546 (Cal. 1976)) California Supreme Court decision that
development rights do not vest until the issuance of a building permit as a matter of common law.

• In exchange for certain developer obligations, the municipality or county agrees to vest the
developer with the right to develop the project. (see e.g., Cal. Gov’t Code 65864-65869.5)



Development Agreement Fundamentals

What is the purpose of a Development Agreement?

• Depending on the statute, a development agreement may provide certainty regarding:

• the future entitlement process (see e.g., Santa Margarita Area Residents Together v. San Luis 
Obispo County Bd. of Sups, 100 Cal.Rptr. 2d 740,748 (Cal. Ct. App. 2000));

• the development of the real property;

• the use of the property;

• actual building construction; or

• a single-purpose improvement (e.g., a toll road; Fla. Stat. §163.3221).



Value of a Development Agreement

For Developers

• To provide certainty against a backdrop of changing rules and regulations.

• “. . . to allow a developer who needs additional discretionary approvals to complete a long-term
development project as approved, regardless of any intervening changes in local regulations” (City of 
West Hollywood v. Beverly Towers, 805 P.2d 329, 334 n. 6 (Cal. 1991)).

• To continue to proceed with their projects.

• Provide timing and performance flexibility for multi-phased projects with long-term buildout.



Value of a Development Agreement (cont’d.)

For Public Agencies

• To reserve ability to impose new rules and regulations notwithstanding vested rights.

• To assure developer commitment to public benefits even during uncertain economic times.

• Obtain public benefits.

• Obtain developer commitment to schedule of performance.



Development Agreements in Uncertain Times

Development agreements provide:

• certainty in the entitlement process in the face of changing rules;

• assurances to the developer that upon approval, the developer may proceed with the project without
the rules changing;

• a robust planning process while encouraging private participation in comprehensive planning; and

• adequate public facilities and services without burdening the existing community.



Outline of Development Agreement Content

• Effective Date and Term (see e.g., Ca Gov’t Code 65865.2);

• Permitted uses, density/intensity, max. height and size of buildings;

• Developer Obligations (e.g., reservation/dedication of land for public purposes);

• Applicable law/vested rights (Ca. Gov’t Code 65866)

• Provisions for subsequent approvals;

• Terms and conditions of developer financing;

• Amendment and modification (Ca Gov’t Code 65868)

• Annual review (Ca. Gov’t Code 65865.1)



DA as a Tool to Anticipate Uncertainty

• Obtain public benefits/community benefits from the developer.

• Assure consistency throughout long-term multi-phased projects.

• Use subsequent approvals as new opportunities to renegotiate the deal.

• Anticipating the force majeure event or need for extension.



Legal Risks and Challenges

Legal challenges originate from the unique framework of a contract subject to statutory principles:

• Bargaining Away the Police Power

• Contracts Clause and Reserved Powers

• Protection of the General Welfare

• Exceeding Constitutional Nexus Limitations

• Implications of Initiative and Referendum



• Development agreements are challenged by the nature of the contract as a contract subject to
principles of public and municipal law.

• Consider whether it is legislative (Ca. Gov’t Code §65867.5) or administrative (Haw. Rev. Stat. §46-
131 (1993).

• Tension with imposition of conditions disguised as voluntary contractual obligations to
circumvent Constitutional nexus limitations.



Bargaining Away Police Power

• Zoning Principle:  Municipality cannot contract away the police power (see e.g., Carlino v. Whitpain
Investors, 453 A.2d 1385m 1388 (Pa 1982):  “Individuals cannot, by contract, abridge police powers
which protect the general welfare and public interest”).

• Issue:  Did the local government bargain away its police power by entering into a contract in which
it promises not change the land use regulations applicable to the property during the term of the
contract?

• Rule:  California court of appeals held that the statutory source of a city’s authority to discharge its
annexation and sewage functions have the effect by necessary implication authorizing a city to
contract for either purpose finding.

• [A] city has authority to enter into contracts which enable it to carry out its necessary
functions, and this applies to powers expressly conferred upon a municipality [and to] powers
implied by necessity.” Morrison Homes Corp. v. City of Pleasanton 130 Cal. Rptr. 196, 202 (Cal.
Ct. App. 1976) (quoting Carruth v. City of Madera, 43 Cal. Rptr. 855, 860 (Cal. Ct. App. 1965)).
See also, Giger v. City of Omaha (442 N.W.2d 182 (1989)).



Contracts Clause/Reserved Powers

• Statutes generally authorize development agreements as a mechanism for avoiding Contracts
Clause and Reserved Powers problems.

• Contracts Clause:

• “No State shall…pass any…Law impairing the Obligation of Contracts” (U.S. CONST. art. I, § 10,
cl. 1.

• Contracts Clause limitation cannot operate to eliminate “essential attributes of sovereign
power’ . . . Necessarily reserved by the States to safeguard the welfare of their citizens” (United 
States Trust Co. v. New Jersey, 431 U.S. 1, 17, n. 14 (1977)).

• Balance the exercise of the police power against the impairment resulting from the exercise of
such police power (United States Trust Co., as refined in Allied Structural Steel Co. v. Spannus
(438 U.S., 234 (1978)).



Protection of the General Welfare

Many Development Agreement statutes (e.g., CA, HI, FLA, etc.) include (very similar) strong public 
purpose-serving language.

• Development Agreement therefore must include trade-off’s

• Vested rights in exchange for infrastructure funding and services

• Fee lock-in in exchange for extra community benefits



Constitutional Nexus Limitations

• Development agreements are “voluntary” and can be a vehicle to impose other requirements which
exceed Constitutional Nexus Limitations.

• Consider potential ramifications of Supreme Court decision in Koontz v. St. Johns River Water 
Management District (133 S. Ct. 2586 (2013).

• Consider implications of imposing exactions through an agreement (see e.g., Sterling v. City of 
Palo Alto (2013) 57 Cal.4th 1193).



Illegal Contract Zoning

Some states have authorized municipalities to enter into development agreements as a matter of 
statutory authority in order to legislatively solve concern regarding illegal contract zoning to address:

• Municipal Functions - Municipalities have the authority to enter into development agreements as
part of their authority to operate and perform municipal functions (Texas).

• Establish Applicable Law – rules, regulations and official policies governing permitted uses, density,
design, improvement and construction are those in effect when the agreement is executed (see e.g.,
Cal. Gov’t Code §65866) [California]

• Freeze Zoning – Courts have upheld agreements which froze zoning during the terms of the contract
(see e.g., Meegan v. Village of Tinley Park, 288 N.E.2d 423 (Ill. 1972) [Illinois]



Spot Zoning

A Development Agreement vests the right to develop a project based on the rules, regulations and 
policies in effect at the time of the effective date of the contract.  

But what if different rules apply to the surrounding area?

• Land use plans, policies and regulations can change in the meantime and not apply to the
property covered by the development agreement.

• This can result in the property being subject to different rules from those applied to the
surrounding property until DA expires.



When does a Development Agreement Go Too Far?

• A development agreement cannot be adopted by initiative, the California court of appeal ruled in
Center for Community Action and Environmental Justice v. City of Moreno Valley, 26 Cal. App. 5th
689 (2018).

• California Court found that the Development Agreement Statute provides that adoption of a
development agreement is a “legislative act . . . subject to referendum” but omitted any
reference to initiative.

• Court determined that the statutory scheme was of statewide concern and thus supported an
inference that the legislative intent excludes initiatives.

• Initiatives conflict with the notion that development agreements are negotiated contracts.



Other Challenges

• Other Legal Issues related to the private/public contract framework:

• Consideration/bargained for exchange (see 2016 Maryland cases - Lillian C. Blentlinger, LLC, 
William L. Blentlinger, LLC v. Cleanwater Linganore, Inc. et. al, 456 Md. 272, 173 A. 3d 549
(2017))

• Infrastructure financing tools

• Implications to future opportunities for public agency discretion



Conclusion

In deciding whether or not to proceed with a Development Agreement:

• Does the municipality require a Development Agreement?

• Consider whether the benefits of a Development Agreement outweigh the costs of extra public
benefits?

• Will the developer be required anyway to provide public benefits?

• Are other forms of statutory vested rights available to secure vested rights protections without the
challenges of contractual obligations?
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• State enabling statutes provide the authority for municipalities or their
governing bodies to enter into development agreements governing the
redevelopment of a particular property or properties.

• Development Agreements are authorized in a wide range of states, beginning
with California in 1979 and Hawaii (1985), and including all regions of the
country (e.g., Arizona, Nevada, Colorado; Florida, Louisiana, Texas; Maryland,
New Jersey; Washington, Oregon).

• The enabling statutes may include substantive requirements (e.g., minimum
size of property that will be developed), as well as process requirements
(public notices, public hearing(s), availability of Development Agreement
applications for public review).

• Alternatively, some statutes may allow municipalities to adopt ordinances
specifying substantive requirements such as eligibility, local requirements and
procedures, and other specifications for how a Development Agreement may
be realized.

• Other General Laws may be relevant (e.g., procedures for land disposition,
public procurement/disposition statutes, public records and public meeting
laws).

State Law Authority
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• The transaction costs (planning, design and legal) can be considerable
for the developer and the municipality.

• The staff investment required of the municipality is considerable (as is
the investment in outside counsel, design oversight, etc.).

• Hence, Development Agreements are entered into only after careful
consideration of their pros and cons by both parties, including
consideration of other means of achieving the desired regulatory
certainty (e.g., “zoning freezes”) or financing incentives.

• The planning for the proposed redevelopment must be sufficiently
advanced to enable the Development Agreement to present a detailed
plan:

* proposed uses;
* proposed buildings and their design, height and density;
* proposed parking and loading/delivery accommodations;
* proposed open space and landscape improvements;
* off-site infrastructure or other improvements necessary to enable the

development (e.g. intersection construction/signalization)

Imperatives for Municipalities and Developers
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• As a contract between a municipality and a private developer, a
Development Agreement melds concepts of real property law (based
upon contract law principles) and local government/public law.

• As a consequence, Development Agreements present unique
challenge opportunities:

 They may be challenged based upon general contract law principles.

 They must comply with general laws applicable to municipal contracts (e.g.,
restrictions on indemnities such as State Constitution restrictions on
municipalities agreeing to unlimited liability; restrictions against sole source
land disposition if public land is involved).

 Violations of enabling statute-specific and general procedural/process
requirements may be contested.

 Enabling statute may provide a broad basis for citizens’ standing (or groups
of taxpayers) to challenge a Development Agreement.

Challenges
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• The Development Agreement itself should clearly articulate that “but for” the availability of 
the Development Agreement and the regulatory and other benefits it provides, the project 
either wouldn’t occur at all, or would be developed in an inferior form, on a delayed 
timetable and/or without the desired public amenities/improvements.

• The Development Agreement should set forth the site-specific public goals to be 
achieved (e.g., recruitment of major employer to a new office complex, or the 
redevelopment of a brownfields site), and the considerable public benefits that will accrue 
as a result of the extraordinary governmental construct that will govern the project.

• The City  must carefully navigate all of the procedural requirements of the enabling 
statute, as well as other relevant state statutes or local requirements:

* Published notice
* Notice to abutters
* Public meetings
* Public hearings
* Community meetings
* Timetable for public approvals
* Language/sign language interpretation at public meetings/hearings
* Accessibility requirements (meetings in universally accessible spaces)

Avoiding Challenges
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• Need to ensure that a Development Agreement explicitly relates the proposed 
development to larger goals/plans of the municipality or region (e.g., consistency with 
City Master Plan).

• Lay out how municipality oversight will occur; provide for annual status reports to 
municipality or another reporting mechanism; parties should consider development 
milestones (always subject to force majeure).

• Need to ensure that the developer’s community relations effort is proceeding in tandem 
with Development Agreement negotiations, and that the outreach effort is broad-based.

• Consider a cooperation or community benefits agreement to provide specific mitigation 
incentives to support the development.

• Ensure that compliance with local policies generic to development are specifically 
addressed, e.g.:

 Employment of local residents, women and minorities in project construction

 Utilization of women business enterprises and minority business enterprises in project design, 
construction, fit-out

 Living wages ordinances

 Transportation demand measures to be deployed by project tenants
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• A cooperation or community benefits agreement should emerge out of early-
stage discussions by the developer with key local stakeholders and
organizations to identify their areas of concern, as well as opportunities for
consensus and collaboration between the neighborhood and the developer.

• These discussions may be facilitated by local elected officials.

• The cooperation or community benefits agreement is typically entered into with
a representative neighborhood organization or recognized community coalition
to outline specific benefits that will be directed to the neighborhood or
organizations within or serving the neighborhood to garner support for the
project.

• The terms of any such agreement may be incorporated into a Development
Agreement between the developer and the municipality; however, this does not
eliminate the possibility that other community coalitions or neighborhood
groups will oppose the proposed Development Agreement.

Cooperation/Community Benefits Agreements
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• A key issue is whether the municipality is a party to the cooperation or
community benefits agreement and thus, can enforce it (avoiding enforcement
by loose-knit community coalitions).

• Cooperation Agreements can be corollaries to traditional public review/approval
processes, memorializing agreements of the developer and key stakeholders
and enforceable by the municipality.

• In Boston, a Cooperation Agreement is required for all projects of any
substantial size, covering:

* City design review of a project through contract drawings

* Transportation mitigation obligations

* “Linkage” requirements (excluding residential projects)

* Obligation to use best efforts to employ Boston residents, women and
minorities in project construction

⃰ Community benefits (e.g., day care contributions, public art, new open
space)

⃰ Commitment to optimize employment of Boston residents at the project
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 Development Agreement to be binding upon successors and assigns as a
recorded instrument

 Consider what constitutes a material breach

 Ensure sufficient mortgagee protections (e.g., provision of copies of default
notices, opportunity for mortgagee performance upon borrower’s default,
etc.)

 Does enabling statute specify how appeals (e.g., interpretation conflict) are
to be addressed?

 Consider remedies for default:

* Specific performance

* Limitation on monetary damages for developer breach

* Ensure breach by a developer does not jeopardize the legal status of other
aspects of the development that have been successfully completed

* Address payment of attorney and expert fees and jury trial waiver

Development Agreement Enforcement
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• Development Agreements may provide a vehicle for obtaining public 
participation in a successful project:

* A profit sharing provision would enable a municipality to share in a 
portion of the net cash flow after a set level of earnings or return for the 
project has been achieved

* The consideration for these provisions is the concessions of time, 
regulatory certainty and potentially other public resources being 
provided to the developer under the Development Agreement

* Consider how to address clearly, how “profits” or “return” is to be 
calculated; adequate municipal audit rights while maintaining the 
confidentiality of developer books and records; provide cap on amount 
of municipal returns

* Development Agreement could address transaction “rent” payment for 
sale of property or interests therein, if authorized by enabling statute

Development Agreement as Vehicle for Public Monetary 
Participation
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• Municipality Imperatives:

 Re-use of underused/unused land

 Municipality desires certainty regarding:

‒ Character, quality, scope of proposed development, proposed uses

‒ Timetable for permitting and construction

‒ Key public benefits:

• Permanent and construction jobs
• Affordable housing
• Transportation-related mitigation
• New open space
• Other public amenities (e.g. civic space)

• Developer capacity/capability, financial wherewithal

• Avoiding “prohibited persons;” reputational concerns; disclosure of
beneficial interest requirements

• Avoiding future environmental liability and purging liability for existing
environmental conditions

Development Agreement Related to Obtaining Development 
Rights for Publicly-owned Land
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 Direct and indirect economic rewards (monetary consideration; real estate
tax generation)

 Delivery of public benefits/amenities

 Completion of area mitigation obligations upon occupancy of project

 Long-term accessibility and stewardship of public amenities (open space,
civic space, public

• Development Agreements as predicates to land disposition

 Land conveyance with restrictions (via a Land Disposition Agreement)

 Ground Lease
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