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Presentation Overview
1. Analysis of recent cases and settlements highlighting the risks

associated with physician compensation arrangements
2. Discussion of the regulatory framework for structuring physician

compensation arrangements
3. Practical advice related to ensuring regulatory compliance when

structuring physician compensation
4. Q&A
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Analysis of Recent Cases 
and Settlements
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Cases & Settlements: The List 
Keeps Growing…

Akron General Health System ($21.25 million) Self-disclosure of 
noncompliance physician compensation arrangements for payments 
above FMV
Oklahoma Center for Orthopaedic and Multi-Specialty Surgery, 
et al. ($72.3 million settlement) Above FMV compensation to 
physicians, free or below-market value office space and employees 
and provided preferential investment opportunities to physicians in 
exchange for patient referrals
Wheeling Hospital ($50 million) Scheme to hire physicians as 
employees and pay above FMV to capture referrals
Sutter Health ($46.123 million) Compensation arrangements in 
excess of FMV and rental rates to physicians below FMV
MedStar Health ($35 million) Kickbacks disguised as professional 
services arrangements to cardiology group in exchange for referrals
Union General Hospital ($5 million) Physician compensation 
arrangements allegedly violated Stark
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Cases & Settlements: The List 
Keeps Growing…

Kalispell Regional Healthcare ($20 million) CFO was the relator, claiming 
contribution reports improperly used to set physician bonuses
HMA settlement ($250 million) 8 separate relator actions - alleged ED 
admissions quotas and various physician payments outside FMV
William Beaumont Hospitals ($84.5 million) Medical directorships with 
cardiologists allegedly overpaid and provided low-cost or free office space
Lexington Medical Center ($17 million settlement) allegations that up to 28 
physicians were overpaid based on an inherently flawed compensation 
structure.
Columbus Regional Health Healthcare System (up to $35 million 
settlement) and Dr. Andrew Pippas ($425k settlement) Clinical and medical 
director compensation arrangements with a referring medical oncologist 
challenged 
Adventist Health ($115 million settlement) allegations of payments in 
excess of FMV.
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Cases & Settlements: The List 
Keeps Growing…

Broward Health ($69 million settlement) allegations of intentional payments 
for referrals tracked with secret books, absent which, transactions resulted 
in substantial losses
Tuomey Case ($237.5 million verdict upheld, then settled for $70 million) 
Hospital’s part-time employment of 19 physicians for outpatient surgeries 
challenged. (Also – settled with CEO in 2016)
Halifax Hospital ($85 million settlement) Multiple compensation 
arrangements with employed oncologists and neurosurgeons challenged
Citizens Medical Center ($21.75 million settlement) Compensation 
arrangements with cardiology and emergency department physicians 
challenged
Westchester Medical Center ($18.8 million settlement) Consulting and 
fellowship arrangements with referring cardiologists challenged
King’s Daughters Medical Center ($40.9 million settlement) FMV of 
compensation arrangements with referring cardiologists challenged
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Cases & Settlements: The List 
Keeps Growing…

New York Heart Center ($1.33 million settlement) Internal compensation 
formula challenged (nuclear and CT scans)
All Children’s Health System ($7 million settlement)  - clarified Stark’s 
relationship to Medicaid; FMV of compensation challenged
Infirmary Health System ($24.5 million settlement) - compliance with in-
office ancillary services definition challenged
Bradford Case November 2010 Opinion - Hospital paid independent 
physicians for use of a nuclear camera and a non-compete
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Akron General Health System Self-
Disclosure

Health system paid $21.25 million to settle self-disclosed 
allegations related to improper physician arrangements 
System allegedly initiated aggressive strategy to 
increase control over health delivery around its hospital 
location by buying physician practices and/or employing 
physicians to control patient referrals
Physicians paid excessive compensation to ensure 
substantial referral stream
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Akron General Health System Self-
Disclosure

Each physician treated as cost center
► Significant practice losses that were allegedly made up in 

patient referrals for hospital services
► Tracked “contribution margin” of every physician

Former interim compliance officer and director of 
internal audit raised concerns of major practice losses
► CEO: Not factoring in contribution margins 
► Compliance officer shut out of board meeting and later 

terminated
Importance of compliance program and proactively 
addressing issues- settlement based upon single 
damages 
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U.S. ex rel. Hanvey v. Sutter Health
Health system paid $30 million to settle allegations that 
the hospital stacked agreements and paid a 
cardiovascular group above market-rate. 
Additional $15.1 million based on self-reported Stark 
violations, including:
► Paying above FMV to referring physicians
► Leasing office space at below-market rates
► Excessive reimbursements for physician-recruitment

expenses
► Double billing Medicare
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U.S. ex rel. Hanvey v. Sutter Health
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SCSMG Compensation – Excluding Patient Care 
Services

Agreement Total Annual Compensation

Physician Assistants Agreement $680,000.00

Medical Director Agreements $318,264.00

Call Coverage Agreement $912,500.00

TOTAL ANNUAL COMPENSATION $1,910,764.00



U.S. ex rel. Longo v. Wheeling Hosp. 
Former hospital executive vice president alleged that 
Hospital’s compensation of employed physicians violated AKS 
and Stark
► 1998–2005: operating losses of $55 million
► 2006: hospital contracted with consulting firm for mgmt

services
► 2006-10: operating profits of $90 million

Hospital settled for $50M 
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U.S. ex rel. Longo v. Wheeling Hosp. 
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Regulatory Framework
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Updated Guidance
CMS: Modernizing and Clarifying the Physician Self 
Referral Regulations – 85 Fed. Reg. 77492 (Dec. 2, 
2020)
OIG: Revisions to Safe Harbors Under the Anti-Kickback 
Statute and Civil Monetary Penalty Rules Regarding 
Beneficiary Inducements – 85 Fed. Reg. 77684 (Dec. 2, 
2020)
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Value-Based Exceptions, Safe 
Harbors and Other Changes

Effective January 19, 2021 (with one exception)
Part of the Regulatory Sprint to Coordinated Care
Clearing the path for value-based care delivery and 
payment models
► Shift to payment based on quality and efficiency 

rather than volume
► Promote innovation
► Remove regulatory barriers 

Balancing flexibility and safeguards 
Similarities and distinctions as between Stark and AKS
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Overview of Value-Based 
Arrangements Rules

21



Value-Based Arrangements – What 
is Notable?

FMV not required for Stark exceptions (and commercial 
reasonableness only required for no-risk exception)
“Volume or value” concept is relaxed significantly
Methodology for payment must be “set in advance” of 
measurement period
Less risk = more requirements, record keeping, 
monitoring, etc.
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Revised Definition – Fair Market 
Value

Fair market value means the value in an arm’s-length transaction, 
consistent with the general market value of the subject transaction 
General market value means… the compensation that would be 
paid at the time the parties enter into the service arrangement as the 
result of bona fide bargaining between well-informed parties that are 
not otherwise in a position to generate business for each other
Sub-definitions exist for rental of equipment and office space
► Not permitted to take into account intended use 
► Not permitted to take into account value from proximity 
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Revised Definition – Fair Market 
Value

Important new CMS commentary on physician salary survey data:
► “[FMV of] compensation for physician services - may not always align 

with published valuation data compilations, such as salary surveys. In 
other words, the rate of compensation set forth in a salary survey may 
not always be identical to the worth of a particular physician’s services.” 
(85 FR 77554)

► “Parties do not necessarily fail to satisfy the fair market value 
requirement simply because the compensation exceeds a particular 
percentile in a salary schedule; nor are parties required to pay a 
physician what is shown in a salary schedule if the specific 
circumstances do not warrant that level of compensation.” (85 FR 
77557)

► “We are uncertain why the commenters believe that it is CMS policy that 
compensation set at or below the 75th percentile in a salary schedule is 
always appropriate, and that compensation set above the 75th 
percentile is suspect, if not presumed inappropriate. The commenters 
are incorrect that this is CMS policy.” (85 FR 77558)

24



New Regulatory Definition –
Commercial Reasonableness

New Stark definition of commercial reasonableness
► Not previously defined in the regulations (only in the 

commentary)
Commercially reasonable means the particular arrangement furthers 
a legitimate business purpose of the parties to the arrangement and 
is sensible, considering the characteristics of the parties, including 
their size, type, scope and specialty
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New Regulatory Definition –
Commercial Reasonableness

Key concept: Does it further a legitimate 
business purpose? 
Does it make sense?
Separate from valuation
Non-profitable arrangements may still be 
commercially reasonable
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Revised Volume or Value Standard
Considered a “special rule” rather than a definition
New rule creates framework focused on formulas that DO violate the 
standard
New framework:
► If compensation is paid from DHS entity to the physician, 

compensation takes into account the volume or value of referrals 
only if - the formula includes referrals as a variable, resulting in 
compensation that positively correlates with the number or value 
of the referrals

► If compensation is paid from the physician to DHS entity, 
compensation takes into account the volume or value of referrals 
only if - the formula includes referrals as a variable, resulting in 
compensation that negatively correlates with the number or 
value of the referrals

Analogous versions for taking into account “other business 
generated” by parties
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Revised Volume or Value Standard
Applies when both:
► The mathematical formula used to calculate

compensation includes referrals or other business
generated as a variable

► The amount correlates with the number or value of
physician’s referrals to or physician’s generation of
other business for the entity

A productivity bonus will not take into account the 
volume or value of referrals simply because hospital 
DHS services are billed each time a physician personally 
performs a service
Does not apply to certain exceptions such as 
professional courtesy
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AKS Personal Services and 
Management Contracts

Added flexibility for as-needed bona fide business 
arrangements by removing safe harbor 
requirements for the agreement to specify:
► Exact schedule of services
► Precise length of each interval
► The charges for each interval if the services are 

to be provided on periodic, sporadic or part-time 
basis

Compensation methodology must be set in advance 
(rather than aggregate compensation)
► OIG declined to specify a particular methodology 

42 C.F.R. § 1001.952(d)(1) 
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Practical Advice for 
Structuring Arrangements
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The four corridors of 
FMV (and CR) 
Compliance Risk 

Start with a Strong 
Compliance Plan –
Understand the Risks Process Risk 

Implementation/Administration 
Risk

Circumstantial Risk

Outcomes Risk
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Four Corridors of FMV and 
Commercial Reasonable Risk

Process Risk: the risk that systems and processes before 
the transaction or arrangement is executed contain 
weaknesses and do not ensure up-front, long-term 
compliance with FMV and CR.
Implementation/Administration Risk: the risk of gaps in the 
control structure that allow transactions and arrangements to 
go forward in a manner inconsistent with approvals or written 
terms.
Circumstantial Risk: the risk that facts and circumstances 
present at the outset of the arrangement change over time.
Outcomes Risk: the risk that arrangements or transactions 
will result in high-risk outcomes based on current law and 
enforcement trends.
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Evaluating Physician Compensation 
Compliance Plan

Build a pre-transaction narrative that aligns with 
the organization’s broader clinical, charitable, 
educational, fiscal and operational strategies
Considerations:
► Avoid all appearances of fraud
► Remember that accountability naturally follows risk
► Do not reactively respond to an economic event 
► Avoid unique deals
► Reliance on survey data alone – particularly from 

isolated sources -- is insufficient
► Be prepared to say no
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Evaluating Physician Compensation 
Compliance Plan

Apply best practices of contemporaneous 
documentation
Employ audit function to “stress test” weaknesses and 
identify remedial action
Incorporate independent quality control processes to 
ensure arrangements are technically supportable
Monitor compensation and services against contract 
terms
Reject arrangements based on incomplete analyses
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Arrangement Review Process
Use contract management tool to manage 
agreements.
Establish centralized contracting process for 
consistent review and approval of all arrangements.
Develop template agreements meeting legal 
requirements.
Confirm fair market value of arrangement.
► Consider when outside valuations will be required
► DON’T forum shop opinions
► Choose experienced, reputable valuator

Document appropriate business justification for 
arrangement.
► DON’T pay for referrals
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Compensation Structure 
Development
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Simple
Easily 

administered 
and physician 
understands it

Auditable
Can be

reviewed 
regularly

Consistent
Minimal 
variation 

driven only by 
sound and 
appropriate 
principles

Compliant
Link to 

production, 
collections, 

need or other 
measure to 

support 
amount



Arrangement Review Process

Do 
I. Use a consistent method

II. Use multiple valuation approaches

III. Use survey data carefully (just a
starting point)

IV. Factor in “stacking” concerns –
aggregate compensation is key

V. Use internal valuation frameworks

Caution
I. Beware of anecdotal data

II. Beware of strategic value

III. Avoid valuations based on
“opportunity cost” calculations

IV. Beware of circular databases

V. Avoid success-based rewards to
internal valuators (applies to reputable
outside valuators, too!)
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Arrangement Tracking
Require periodic reevaluation of FMV and commercial 
reasonableness
Update arrangements if change in relationship
► Compensation changes must follow centralized

process
Enforce detailed payment tracking
► NO payment without documentation
► If the arrangement involves services, track service

and activity logs
► If the arrangement involves space or equipment,

monitor use of leased space or equipment
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Common Issues and Pitfalls in 
Valuing Physician 

Compensation
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Common Valuation Issues & Pitfalls
Problems with Income Approach:
► Income/Revenue often considers the income from

referrals
► Difficult to normalize (expense allocation, revenue

matching, etc.)
Problems with Market Approach
► Comparable data limited or non-existent
► May include transactions between parties in a

position to refer to one another
May include transactions involving strategic value
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Common Valuation Issues & Pitfalls
Problems with the Cost Approach
► Substitution of equivalent service transactions 

may not be practical
► Book Value (or Cost to Replace/Replicate) 

may understate value
► Aggregate cost exceeds income approach
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Common Valuation Issues & Pitfalls
Problems with Survey Data:
► Surveys are voluntary – not random samples (is a 

random sample any better?)
► Respondent pools vary widely (some groups not well 

represented)
► Surveys can be sliced many ways (but not on every 

factor one might consider)
► Survey data can be misleading (e.g., physician 

productivity data)
► Surveys are just data – not compensation systems
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Behavior of Per-Unit Conversion Rates:  
Are Compensation and Production 

Correlated?

(source: 2019 MGMA DataDive Provider Compensation, mgma.com/data – total cash compensation and Work RVUs)

Pediatric Hospitalists
General Surgery

Plots of Compensation vs. Work RVUs
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Common Valuation Issues & Pitfalls
Top Observed Survey Data Abuses
► Assuming survey data always increases
► Cherry picking surveys and survey tables
► Assuming different survey tables are correlated
► Extrapolation above 90th percentile (without considering 

relative impact)
► Ascribing high values to physicians with limited experience
► Assuming all locations within each region behave the 

same
► Assuming a location behaves exactly like survey data or 

behaves nothing like it (as the given situation dictates)
► Misunderstanding how productivity data is calculated (e.g., 

Failing to adjust for modifiers, etc.) 
► Misunderstanding behavior of productivity data and ratios
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Questions?

Anna Grizzle
Bass Berry & Sims

agrizzle@bassberry.com

Christy Street
HORNE

Christina.Street@hornellp.com

45

mailto:agrizzle@bassberry.com
mailto:Christina.Street@hornellp.com

	Program Slides MCM
	Program Slides
	Slide Number 1
	Tips for Optimal Quality
	Continuing Education Credits
	Program Materials
	Structuring Compliant Physician Compensation Arrangements in the Current Enforcement Environment�
	Presentation Overview
	Analysis of Recent Cases and Settlements
	Cases & Settlements: The List Keeps Growing…
	Cases & Settlements: The List Keeps Growing…
	Cases & Settlements: The List Keeps Growing…
	Cases & Settlements: The List Keeps Growing…
	Akron General Health System Self-Disclosure
	Akron General Health System Self-Disclosure
	U.S. ex rel. Hanvey v. Sutter Health
	U.S. ex rel. Hanvey v. Sutter Health
	U.S. ex rel. Longo v. Wheeling Hosp. 
	U.S. ex rel. Longo v. Wheeling Hosp. 
	Regulatory Framework
	Updated Guidance
	Value-Based Exceptions, Safe Harbors and Other Changes
	Overview of Value-Based Arrangements Rules
	Value-Based Arrangements – What is Notable?
	Revised Definition – Fair Market Value
	Revised Definition – Fair Market Value
	New Regulatory Definition – �Commercial Reasonableness
	New Regulatory Definition – �Commercial Reasonableness
	Revised Volume or Value Standard�
	Revised Volume or Value Standard
	AKS Personal Services and Management Contracts
	Practical Advice for �Structuring Arrangements
	Slide Number 31
	Four Corridors of FMV and Commercial Reasonable Risk
	Evaluating Physician Compensation Compliance Plan
	Evaluating Physician Compensation Compliance Plan
	Arrangement Review Process
	Arrangement Review Process
	Arrangement Tracking
	Slide Number 39
	Common Valuation Issues & Pitfalls
	Common Valuation Issues & Pitfalls
	Common Valuation Issues & Pitfalls
	Behavior of Per-Unit Conversion Rates:  �Are Compensation and Production Correlated?
	Common Valuation Issues & Pitfalls
	Questions?	
	Slide Number 46
	Slide Number 47
	Not a Passholder Yet?��Try the CLE Individual Annual Pass

	SLIDE 36 -  2022 Strafford Presentation - Physician Compensation Structures  -  Pg 36

	Slide 39
	Slide Number 39




