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Introduction

• Scope of program

• Customary Practice

• Resources

• Preliminary Matters

• Foundational opinions

• Remedies Opinion

• Opinions on the mortgage

• Generic exception

• Common Miscellaneous Opinions

• UCC aspects
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Customary practice

• Role as described in Restatements
• How determine customary practice
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Resources

Most materials available at the ABA 
Section of Business Law Legal 
Opinions Resource Center:
https://www.americanbar.org/groups
/business_law/committees/opinions/t
ribar/
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Resources – Real Estate Reports

• Real Estate Finance Opinion Report of 2012, by the ABA 
Section of Real Property, Trust and Estate Law Committee 
on Legal Opinions in Real Estate Transactions, the 
American College of Real Estate Lawyers Attorneys' 
Opinions Committee, and the American College of 
Mortgage Attorneys Opinions Committee

• Uniform Commercial Code Opinions in Real Estate Finance 
Transactions

• Local Counsel Opinion Letters in Real Estate Finance 
Transactions, a Supplement to the Real Estate Finance 
Opinion Report of 2012
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Resources – ABA Reports

• Statement of Opinion Practices Materials, 74 
Bus. Law. 801 (2019)
• Statement of Opinion Practices
• Core Opinion Principles

• Statement on the Role of Customary Practice 
in the Preparation and Understanding of Third-
Party Legal Opinions, 63 Bus. Law. 1277 (2008)
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Resources – TriBar reports

• Third-Party Closing Opinions (1998)

• Third-Party Closing Opinions: Limited Liability Companies 
(Revised 2021)

• Comment concerning use of electronic signatures and third-
party opinion letters (2020)

• Third-Party Closing Opinions: Limited Partnerships (2018) and 
Addendum (2021)

• Supplemental Report: Opinions on Chosen-Law Provisions 
Under the Restatement of Conflict of Laws (2013)

• Supplemental Report: Opinions on Chosen-Law Provisions 
Under the Restatement of Conflict of Laws (2004)

• U.C.C. Security Interest Opinions—Revised Article 9 (2003)
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Preliminary Matters

• Purposes of opinions
• Opinion requests
• General v. local counsel
• Federal law and state law
• General commercial finance v. 

real estate finance – a general 
convergence?
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Preliminary Matters: Definitions

• Real Property.  The words “Real Property” 
means the [Mortgaged Property] that 
constitutes real property under the Law of 
the State in which a [mortgage lien/deed 
of trust] may be created under the Law of 
the State.

• Recording Office.  The words “Recording 
Office means [add appropriate office]
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Preliminary Matters: Standard 
Assumptions

• Implicit v. Explicit
• Signatures

• Electronic?
• Documents genuine
• No written or oral varying terms
• Good faith
• Conditions precedent satisfied
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Preliminary Matters: Principal 
documents

• Note
• Loan or credit agreement
• Mortgage or deed of trust
• Assignment of rents
• UCC financing statement 
• Guaranty
• Mezzanine debt
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Foundational opinions – entity status

• Formation
• Existence
• Good standing
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Foundational opinions – power and 
authorization

• Power
• Entity statute
• Entity documents 

• Authorization
• Owners
• Management

• Execution and Delivery
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Remedies opinion

• Promise to pay
• Usury

• Should specifically exclude
• Guaranty
• Environmental indemnities
• Does not include choice of law
• Does not include creation of lien
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Remedies opinion – exceptions

• Bankruptcy
• Equitable principles
• Generic exception (see below)
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Remedies opinion – generic exception
(ACREL/ACMA Formulation)

Certain provisions of the Transaction Documents may not be enforceable; 
nevertheless, subject to the other limitations set forth in this Opinion Letter, 
any such unenforceability will not render the Transaction Documents invalid 
as a whole or preclude (i) the judicial enforcement in accordance with 
applicable Law of the obligation of the Borrower to repay as provided in the 
Note the principal, together with interest thereon (to the extent not deemed 
a penalty), and the judicial enforcement in accordance with applicable Law of 
the obligation of the Guarantor to repay as provided in the Guaranty the 
amounts set forth in the Guaranty (to the extent not deemed a penalty and 
subject to defenses of a surety that have not been or cannot be waived); (ii) 
the acceleration of the obligation of the Borrower to repay such principal, 
together with such interest, upon a material default by the Borrower in the 
payment of such principal or interest [or upon a material default by the 
Borrower in any other material provision of the Transaction Documents]; and 
(iii) the foreclosure in accordance with applicable Law of the lien on and 
security interest in the Collateral created by the Security Documents upon 
maturity or upon acceleration pursuant to clause (ii) above. 20



Remedies opinion – generic exception
(Another formulation)

“Certain of the remedial provisions in the Transaction 
Documents are or may be limited or unenforceable in 
whole or in part under applicable Law, although, in our 
opinion, such possible limitations do not make the 
remedies and procedures which would be available under 
the Transaction Documents or applicable Law inadequate 
for the ultimate practical realization of the primary 
substantive benefits intended to be available to the 
obligee under any Transaction Document  (except as 
otherwise limited by this Opinion and except for the 
economic consequences of any judicial, administrative, or 
other procedural delay which may result from such Law).”
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Choice-of-law

• Real property aspects
• Contract aspects
• Dépeçage (bifurcated choice of law)
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Real estate issues – form of mortgage/deed of 
trust (and specific real estate assumptions)

• Genuine signatures
• Genuine documents
• Notarizations
• Real estate description (Assumption)

• Fact v. Law
• Title (Assumption and Qualification)
• Recording in right location (Assumption)
• Proper recording (Assumption)
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Real estate issues – “creation
of lien?

• Not implied in remedies opinion
• Not appropriate to request
• Role of title insurance
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Real estate issues – form of 
mortgage/deed of trust

“The Mortgage is in a form 
sufficient to create a lien on all 
right, title, and interest of the 
Borrower in and to the Real 
Property.”
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Recording and its Effect

The recording of the Mortgage in the 
Recording Office [defined elsewhere in the 
opinion letter] is the only action, recording, 
or filing necessary to publish record [or 
constructive] notice and to establish of 
record the rights of the parties under the 
Mortgage in real property, including, without 
limitation, leases and rents, and the goods 
described therein that are or are to become 
fixtures
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Real estate issues – other opinions 
concerning mortgage/deed of trust

• No title opinions 
• No priority opinions 
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Miscellaneous Opinions: No breach of 
other agreements

• Negative pledge clauses
• Other credit agreements
• To List or Not to list?
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Miscellaneous Opinions: No violation of 
law

The execution and delivery by the Borrower of, and performance by 
the Borrower of its payment obligations in, the Transaction 
Documents, neither are prohibited by applicable provisions of Law 
comprising statutes or regulations duly enacted or promulgated by 
the State (“Statutes or Regulations”) nor subject the Borrower to a 
fine, penalty, or other similar sanctions, under any Statutes or 
Regulations. [Execution and delivery by the Guarantor of, and 
performance by the Guarantor of its payment obligations in, the 
Guaranty, neither are prohibited by applicable provisions of 
Statutes or Regulations nor subject the Guarantor to a fine, penalty, 
or other similar sanctions, under any Statutes or Regulations.] Our 
opinions in this Paragraph do not extend to any action or conduct of 
[either[ the Borrower [or the Guarantor] that a Transaction 
Document may permit but does not require.
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Miscellaneous Opinions: Filing Fees

There are no recording taxes, documentary 
stamp taxes or any note or intangibles taxes 
which are due and payable in connection 
with the subject transaction or the recording 
of the Transaction Documents in the State 
other than filing fees due upon the 
recordation of the Mortgage[, the 
Assignment] and the Financing Statement 
[and other than ]. 
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Miscellaneous Opinions – No litigation 
confirmation

• Generally disfavored and not “market”

• If must be given, should be limited to:

• Knowledge of the persons working on transaction 
and opinion

• Only to proceedings that seek to declare the 
Transaction Document invalid or subordinated, or
seek to enjoin the performance of the 
Transaction Document (not MAE).
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Miscellaneous Opinions—Governmental 
Approvals

• Assumption: The Borrower [or the Guarantor] is a general business entity 
of a type that is not regulated by governmental authority [or court order] 
in a way that would restrict the ability of the Borrower [or the Guarantor] 
to alienate or encumber its property to secure indebtedness [or to enter 
into the Transaction Documents].

• Opinion: No consent, approval, authorization, or other action by, or filing 
or registration with, any governmental authority or regulatory body of the 
State, [or court order in the State], is required by or on behalf of the 
Borrower as a condition precedent to execution and delivery by the 
Borrower of the Transaction Documents [other than those consents, 
approvals, authorizations, filings, actions, and registrations as to which 
the requisite filings have been accomplished, the requisite consents, 
approvals, or authorizations have been obtained, the requisite actions 
have been taken, and the requisite filings and registrations have been 
accomplished].
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Miscellaneous Opinions: Follow on 
opinions

• Amendments, joinders and 
assumptions

• Continued perfection
• In the mortgage context—
mortgage modification and 
date down endorsement
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Real estate issues – assignment of rents

• ALR included in the mortgage or 
separate?

• “Absolute”?
• “True sale” issues
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UCC security interests – fixture and other 
personal property

• Application of UCC
• Fixtures under the UCC
• Other personal property
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UCC security interests – creation and 
attachment

• Security agreement
• Can be part of mortgage/deed 

of trust
• Describe collateral
• Provide for security interest
• Authenticated
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UCC security interests – Perfection

• Filing at “location” of debtor
• Fixture filings

• Can also file at physical location 
of fixtures

• Special priority rules
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UCC security interests – deposit accounts

• Perfection – control
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UCC security interests – Mezz loans

• Typically security interest in 
equity of borrower

• “General intangible” or 
“security”? 
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UCC security interests – Mezz loans

• Perfection
• Financing statement 
• “Control”?
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UCC security interests – Mezz loans

• Financing statement additions
• Real estate description 
• Will be filed as fixture filing
• Assume that real estate 

description is correct

41



UCC security interests – priority? 

• Priority?
• Not given

• Sometimes limited exception for 
security interest in “security” for 
mezz loans
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UCC security interests – title

• Never given
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UCC security interests – as-extracted 
collateral

• Definition
• Perfection
• Priority?
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UCC security interests – standing timber

• Definition
• Perfection
• Priority?
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QUESTIONS
Thank you
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Contact Information

R. Marshall Grodner

mgrodner@mcglinchey.com

Steven O. Weise

sweise@proskauer.com
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