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Topic Outline

• Investment Structuring Alternatives

• Impact of Section 199A and Related Treasury Regulations

• Business Interest Deduction Limitations under Section 163(j)

• The BEAT

• Bonus Depreciation

• Net Operating Losses
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General Structuring Options
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Structuring Considerations

• Target Investor Base
• Corporations enjoy wider float and more diversified pool of investors due to:

• Simplified tax reporting on Form 1099

• Appeal to non-U.S. and tax exempt holders

• MLPs attract a smaller pool of investors due to:

• Form K-1 tax reporting

• Effectively connected income issues

• Unrelated business taxable income issues

• Additional withholding obligations

• Governance
• Corporations subject to more stringent governance requirements under Delaware law

• MLPs offer historical owners greater ability to maintain control

• Long-term tax risk – Tax rate reduction for corporations is permanent while 

deduction for certain pass-through income will sunset in 2025

• Future flexibility
• Once assets are owned in corporate form, a toll charge must be paid to remove them

• MLPs provide greater ability for ongoing tax efficient M&A activity 
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Board comprised of a majority of independent directors Yes No

Audit Committee Yes Yes

Compensation Committee Yes No

Nominating and Governance Committee Yes No

Conflicts Committee No Yes

Vote required to issue more than 20% of shares outstanding Yes No

Vote required to issue more than 5%/1% of shares outstanding to affiliates Yes No

Vote required to authorize shares for issuance under equity compensation 

plans
Yes Yes

Subject to fiduciary duties of care and loyalty Yes No

Subject to “good faith” duty as a replacement for customary fiduciary 

duties
No Yes

General Governance Framework
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Up-C Structure

In using this structure, the public company (“IPOCo”) typically 

owns a substantial equity interest in a subsidiary tax 

passthrough holding company (“OpCo”), which owns the 

operating assets. The equity interests in OpCo not held by 

IPOCo are typically owned by the pre-IPO investors, which 

may consist of individual investors, private equity funds, 

management or others.

• The pre-IPO investors in OpCo have the right to exchange 

their OpCo equity interests for shares in IPOCo, at which 

point IPOCo gets a stepped-up tax basis in the OpCo 

equity interests (which results in tax savings to IPOCo 

through additional depreciation and amortization) and the 

pre-IPO investors are taxed on any gain recognized as a 

result of the exchange.

• The pre-IPO investors and IPOCo may enter into a tax 

receivable agreement pursuant to which IPOCo would pay 

the pre-IPO investors a portion (typically 85%) of the tax 

benefits (e.g. the increased depreciation and amortization) 

realized from the basis step-up resulting from the 

exchanges.
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Impact of Section 199A and
Related Treasury Regulations
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Section 199A – Recap

• 199A deduction – generally equal to the lesser of:
• The taxpayer’s (TP) combined qualified business income (QBI) amount; or

• 20% of the excess of the TP’s taxable income over any net capital gains.

• Combined QBI amount = sum of (i) the deductible QBI amount and (ii) 

20% of TP’s aggregate qualified REIT dividends and qualified PTP income.
• Negative QBI amounts are carried forward as negative QBI from a separate TB

• If a TP’s income exceeds the phase-in range of income:
• No 199A deduction for any income from a specified services TB (SSTB); and

• W-2/UBIA limitation applies to income from other TBs.  Limitation is greater of 50% of W-2 

wages or 25% of W-2 wages + 2.5% of UBIA.  Limitations apply separately to each TB unless 

TP aggregates.

• Aggregation requires: 50%+ shared ownership, same taxable year, 2 out of 

3 operational factors (similar or complementary products/services, shared 

facilities/services, operated in coordination with or reliance on other 

aggregated TBs)

• SSTB: set of specified activities + businesses relying on skill of one or more 

employees.  Other than consulting, relatively narrowly defined to only 

include personal services carried on by specialized professionals.
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Highlights of changes from August 2018

• Definition of net capital gain: “net capital gain” for 199A purposes is net capital 

gain under Section 1222(11) (excess of net long-term capital gain over net short-

term capital loss) plus qualified dividend income.

• RPE aggregation – under the proposed regs, only individuals could aggregate 

TBs.  The final regs also allow RPEs to aggregate TBs.  If an RPE chooses to 

aggregate TBs, that aggregation is binding on its members.

• Aggregation decision – under the proposed regulations, once a taxpayer choose 

whether or not to aggregate eligible TBs, the decision was binding for future 

years.  Under the final regs, a taxpayer who opted in prior years not to aggregate 

TBs may elect to do so in a future year.  Once a taxpayer chooses to aggregate, 

they must continue to do so (unless the TBs no longer qualify for aggregation).

• Carryover basis property – property received in certain non-recognition 

transactions (332, 351, 361, 721, 731) generally retains the transferor’s UBIA.

• SSTB anti-abuse rules – the proposed regulations contained several rules 

intended to prevent TPs from deducting QBI from TBs providing services to or 

incidental to commonly held SSTBs.  These rules have been pared back.
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Additions from August 2018

• Suspended losses – previously suspended losses (e.g. 465, 

469, 704) are treated as losses from a separate TB when taken 

into account for QBI purposes.

• RIC dividends – RICs that receive dividends from REITs are 

able to pay Section 199A dividends, calculated based on the 

rules for capital gain dividends in Section 852(b)(3) and exempt 

interest dividends in Section 852(b)(5).

• Added rules clarifying application of the rules to charitable 

remainder and split-interest trusts.
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Proposed Treasury Regulations

• 1.199-1 – Computational rules

• 1.199-2 – W-2/UBIA limitation

• 1.199-3 – Definition of QBI

• 1.199-4 – Aggregation rules

• 1.199-5 – Specified Service TBs

• 1.199-6 – Reporting rules for relevant partnership entities 

(RPEs), PTPs and trusts
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Deduction for Qualified PTP Income

• MLP has $50MM of net income derived from all 

sources and allocates $25MM of income to its 

Sponsor and $25MM of income to the Public 

Common Unitholders
• Sponsor, a corporation, is not entitled to a 20% trade or business 

deduction and pays 21% corporate tax rate on all $25MM of 

income.

• Public Common Unitholders calculate their 20% trade or 

business deduction

• Public’s share of transportation income is $10MM; Public’s share of 

recapture gain is $5MM

• Public Unitholders report a $3MM deduction 

(20% of $15MM).
• Effective Tax Rate on ordinary income is 33.4% 

(5.01MM/$15MM)

• 37% on $12MM ($15MM (Ordinary Income and Recapture) less 

$3MM deduction) = $4.44MM

• 3.8% ACA Tax on $15MM = $0.57MM
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Deduction for Qualified PTP Income (cont.)

• The deduction maintains the benefit of pass 

through treatment for MLPs relative to yield 

paying corporations.

• Importantly, the 20% deduction (and the 

reduction in individual rates) sunset in 2025.
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Prior Law Current Law

C-Corp
MLP 

(general)

MLP 

(royalty)
C-Corp

MLP 

(general)

MLP 

(royalty)

Business Income $100 $100 $100 $100 $100 $100

QBI Deduction - - - - $20 -

Taxable Income $100 $100 $100 $100 $80 $100

Tax Rate 35% 39.6% 39.6% 21% 37% 37%

Entity Net Income $65 $60.40 $60.40 $79 $70.40 $63

Tax Rate on Distributed 

Income
20% - - 20% - -

Owner Net Income $52 $60.40 $60.40 $63.20 $70.40 $63

Effective Tax Rate 48% 39.6% 39.6% 36.8% 29.6% 37%

Effective Tax Rate Examples
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Total Effective 

Rate to 

C-Corp Investor

(A)

Total Effective 

Rate to MLP 

(general) 

Investor

(B)

Total Effective 

Rate to MLP 

(royalty) 

Investor

(C)

MLP (non-

royalty) to C-

Corp Benefit

(A) – (B)

MLP (general) to 

MLP (royalty) 

Benefit

(C) – (B)

C-Corp to MLP

(royalty) Benefit

(C) – (A)

Prior Law 48% 39.6% 39.6% 8.4% 0% (8.4)%

Current Law 36.8% 29.6% 37% 7.2% 7.4% 0.2%

Comparison of Effective Tax Rate 
Differentials
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Business Interest Deduction 
Limitations and

Related Treasury Regulations
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Section 163(j) – Recap

• Pre-TCJA, the gross amount of business expense was generally deductible. 

• Certain deduction limitations existed, but they tended to be aimed at debt 

with specific characteristics. 

• Pre-TCJA 163(j) contained an earnings stripping rule that generally limited 

interest deductions on related-party debt if the borrower was thinly 

capitalized.

• The TCJA replaced Section 163(j) with a provision that imposes a broadly 

applicable 30% cap on net business interest.
• Business interest deductions are limited to the sum of:

• Business interest income;

• Floor plan financing interest; and

• 30% of the taxpayer’s adjusted taxable income (ATI).

• In calculating ATI, business interest deductions, NOLs, Section 199A deductions and, until 

2022, depreciation and amortization are added back, which results in ATI approximating 

EBITDA (until 2022) and EBIT (thereafter).

• Disallowed business interest deductions can be carried forward indefinitely, but excess ATI 

cannot be carried forward.
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Section 163(j) – Proposed Regulations

• Proposed regulations released last November include:

• Several definitions, including a broad definition of “interest” and 

clarification of the definition of ATI;

• Rules for C corporations, consolidated groups and REITs;

• Rules for partnerships and S corporations;

• Guidance on cross-border implications, including application of 163(j) to 

CFCs; and

• Transition rules

• The proposed regulations reserve on application of the limitation 

in tiered partnerships.
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Section 163(j) – Broad Definition of Interest

• Amounts treated as paid, received or accrued as compensation for the use 

or forbearance of money (e.g., OID, market discount, acquisition discount, 

qualified stated interest, repurchase premium, guaranteed payments for the 

use of capital);

• Amounts treated as interest under other provisions of the Code or 

regulations (e.g., deferred payments under Section 483, amounts treated as 

interest under a Section 467 rental agreement, foregone interest under 

Section 7872, amounts treated as interest under Section 988);

• Other amounts that are closely related to interest and that affect the 

economic yield or cost of funds of a transaction (e.g., income or loss from a 

transaction used as an interest rate hedge, substituted interest payments 

under a securities lending or repo transaction, commitment fees, debt 

issuance costs)

• Note that many partnerships (including MLPs) treat distributions on 

preferred interests as guaranteed payments for the use of capital.
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Section 163(j) – Application to Partnerships

• The Section 163(j) limitation applies at the partnership level, so the partners’ ATIs do not 

include their distributive shares of income or loss from the partnership, but do include 

Section 743(b) basis adjustments, Section 704(c) remedial items and their allocable share 

of partnership excess taxable income.

• The partnership’s ATI includes Section 734(b) basis adjustments.

• The partnership’s deductible business interest expense (BIE) flows through to the partners 

and is not subject to further Section 163(j) limitation at the partner level.

• If the partnership has BIE in excess of its Section 163(j) limitation, the excess business 

interest expense (EBIE) is allocated to the partners which reduces their outside basis.

• If the partnership’s business interest income is greater than its BIE, the partnership has 

excess business interest income, or EBII. If the partnership’s taxable income is sufficient to 

allow it to deduct more BIE than it has, the partnership has excess taxable income, or ETI. 

The partnership’s EBIE, EBII and ETI are allocated to the partners using an eleven step 

process.

• EBIE cannot be deducted by a partner in the year it arises but is carried forward by the 

partner until the partner either disposes of its partnership interest or receives allocations of 

ETI or EBII from the partnership, at which point an amount of EBIE equal to such ETI or 

EBII is treated as paid or accrued by the partner and is deducted, subject to the partner’s 

Section 163(j) limitation.  
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Section 163(j) – Partnership Example (Year 1)

• X and Y are equal partners in PRS and 

allocations are 50/50.

• PRS has $100 of ATI and $40 of BIE.

• X has $100 of ATI and $20 of BIE, and Y has 

$20 of BIE.

• PRS has a § 163(j) limitation of $30 (and thus 

$30 of deductible BIE) and $10 of EBIE.

• X and Y are each allocated $15 of deductible 

BIE and $5 of EBIE.

• X has a § 163(j) limitation of $30 and may 

deduct its $20 of BIE in addition to the $20 of 

deductible BIE it was allocated from PRS. 

• Y has a §163(j) limitation of $0 and thus 

cannot deduct its $20 of BIE, although it may 

deduct the $20 of deductible BIE it was 

allocated from PRS.
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Section 163(j) – Partnership Example (Year 2)

• PRS has $200 of ATI and $30 of BIE.

• X has $100 of ATI and $20 of BIE, and Y has 

$20 of BIE.

• PRS has a § 163(j) limitation of $60, $30 of 

deductible BIE and $100 of ETI.

• X and Y are each allocated $15 of deductible 

BIE and $50 of ETI, which increases their 

ATIs.

• X and Y each treat their $5 of EBIE 

carryforward as being paid or accrued in Year 

2.  

• X has a § 163(j) limitation of $45 and may 

deduct its $25 of BIE in addition to the $15 of 

deductible BIE it was allocated from PRS. 

• Y has a §163(j) limitation of $15 and thus may 

deduct, in addition to the $15 of allocated 

deductible BIE, $15 of its $45 of BIE, with the 

remaining $30 carried forward.
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The BEAT
and

Related Treasury Regulations



The BEAT – Recap

• The base erosion and anti-abuse tax (the BEAT) was introduced as 

Section 59A of the TCJA.

• The BEAT essentially imposes on certain corporate taxpayers a tax 

equal to at least a specified percentage of their taxable income, as 

modified to exclude certain deductions that are deemed to constitute 

base erosion tax benefits.

• It is designed to limit the tax benefits of payments made by corporate 

taxpayers subject to US income tax to affiliates that are not subject 

to US tax, or are subject to a reduced rate of tax via an income tax 

treaty, as a result of receiving the payments.

• Basic Formula: “applicable taxpayers” must pay the “base erosion 

minimum tax amount” (BEMTA), which equals the excess, if any, of 

(1) the “base erosion and anti-abuse tax rate” (BEAT rate) multiplied 

by the applicable taxpayer’s “modified taxable income” over (2) the 

applicable taxpayer’s “adjusted regular tax liability.”
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The BEAT – Proposed Regulations

Proposed regulations released last December include:

• Rules coordinating the Section 163(j) business interest expense 

limitations with the calculation of BEAT liability;

• Guidance that base erosion tax benefits include depreciation 

and amortization deductions for property acquired in 

nonrecognition transactions;

• A look-through approach for partnerships making and receiving 

base erosion payments; and

• special rules for financial institutions.
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The BEAT – BEMTA Visualized
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The BEAT – Base Erosion Payments/Benefits

• The determination of which payments made by a corporation are base erosion 

payments and what tax benefits the taxpayer derives from such payments are 

central both to the determination of whether BEAT applies (as they affect the 

base erosion percentage) and to the computation of BEAT liability.

• Under the Proposed Regulations, several types of payments are specifically 

excepted from treatment as base erosion payments.

• Interest disallowed under the former Section 163(j) (the earnings stripping 

limitation) that is carried forward from a taxable year beginning prior to 2018 and 

deemed paid in a later year

• The cost component of certain payments eligible for the services cost method 

(SCM) exception in the Treasury Regulations under Section 482

• Payments that are ECI to the recipient

• Such payments do not give rise to the base erosion tax benefits included in the 

numerator of the base erosion percentage, thereby reducing the percentage.  If 

the BEAT applies, tax deductions arising from such payments are not added 

back to the applicable taxpayer’s taxable income to arrive at the BEMTA

33



The BEAT: FDAP Withholding

• If a payment is determined to be a base erosion payment but is subject to 30% FDAP withholding 

tax and that tax is actually deducted and withheld, then the payment does not give rise to a base 

erosion tax benefit.

• If the withholding rate is reduced under an income tax treaty, and the withholding tax is actually 

deducted and withheld, the base erosion payment is treated as a base erosion tax benefit only in 

proportion to the reduction.
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• USS has:

• $300 of gross income;

• $200 of deductions, including a $180 royalty payment to a foreign 

affiliate that is subject to US withholding tax at a reduced 5% rate;

• $0 of tax credits; and

• $21 of regular tax liability

• USS has $180 of base erosion payments

• USS has $150 ($180 x (30% – 5%) ÷ 30%) of base erosion tax 

benefits

• USS’s modified taxable income is $250 ($100 + $150)

• USS’s adjusted regular tax liability is $21 ($21 – $0)

• Assuming a BEAT rate of 10%, USS’s BEMTA is $4 ($250 x 10% 

– $21)



The BEAT – Intersection with Section 163(j)

• Section 163(j) generally limits on the deductibility of net business interest expense to 

30% of adjusted taxable income, with disallowed amounts carried forward to 

subsequent years.

• When Section 163(j) applies to limit the deductibility of the taxpayer’s business 

interest expense and some, but not all, of an applicable taxpayer’s interest payments 

are made to foreign related parties, and therefore are base erosion payments, the 

following ordering rules apply to determine how much of the business interest 

expense deduction allowed under Section 163(j) is treated as a base erosion tax 

benefit:
1. Current year business interest expense is deducted before any disallowed business interest expense 

carryforwards.

2. Generally, disallowed business interest expense carryforwards are deducted in the order of the taxable years 

in which they arose, beginning with the earliest taxable year.

3. Business interest expense arising in a given year that is allowed to be deducted under Section 163(j) is 

treated first as related party business interest expense (divided between foreign and domestic business 

interest expense on a pro-rata basis) and second as unrelated business interest expense.

• These rules accelerate related-party business interest expense for purposes of the 

BEAT and, thus, the treatment of interest payments as base erosion payments and 

also add significant complexity by requiring taxpayers to keep records of vintage and 

related/unrelated status of business interest expense carryforwards.
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The BEAT – Section 163(j) Example (Year 1)

• USS has:
• $350 of business interest paid to a foreign related party;

• $100 of business interest paid to an unrelated party; and

• $300 of allowable business interest expense under Section 163(j).

• Under the Proposed Regulations’ ordering rules, the 

$300 of allowable business interest expense is first 

allocated to related party business interest expense.

• Thus, all of USS’s $300 of allowable business interest 

expense is treated as foreign related party business 

expense, is treated as a base erosion tax benefit, and is 

added back to USS’s taxable income to compute its 

modified taxable income.

• The remaining $50 of foreign related party business 

interest expense and all $100 of the unrelated party 

business interest expense are carried forward.
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The BEAT – Section 163(j) Example (Year 2)

• USS has:
• $50 of foreign related party business interest expense carryforward 

from year 1;

• $100 of unrelated party business interest expense carryforward from 

year 1;

• $100 of business interest paid to a foreign related party;

• $200 of business interest paid to an unrelated party; and

• $250 of allowable business interest expense under Section 163(j).

• Under the Proposed Regulations’ ordering rules, the 

$250 of allowable business interest expense is first 

allocated to current year related party business interest 

expense and then to current year unrelated party 

business interest expense, so that all of USS’s $100 of 

current year foreign related party business expense is 

treated as a base erosion tax benefit and added back to 

USS’s taxable income to compute its modified taxable 

income in year 2.

• The remaining $150 of allowable deductions for business 

interest expense are not treated as a base erosion tax 

benefit.

• The disallowed $50 of current year unrelated party 

business interest expense is carried forward. 37
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The BEAT – Section 163(j) Example (Year 3)

• USS has:
• $50 of foreign related party business interest expense carryforward from 

year 1;

• $100 of unrelated party business interest expense carryforward from year 1 

and $50 of unrelated party business interest expense carryforward from year 

2;

• $80 of business interest paid to a foreign related party;

• $20 of business interest paid to an unrelated party; and

• $275 of allowable business interest expense under Section 163(j).

• Under the Proposed Regulations’ ordering rules, the $275 of 

allowable business interest expense is allocated first to current 

year related party business interest expense, second to current 

year unrelated party business interest expense, third to the year 

1 carryforwards of related party business interest expense, fourth 

to the year 1 carryforwards of unrelated party business interest 

expense, and finally to the year 2 carryforwards of unrelated 

party business interest expense.

• Thus the $130 of current year and carryforward foreign related 

party business interest expense are treated as base erosion tax 

benefits and are added back to taxable income in order to 

compute modified taxable income in year 3.
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The BEAT — Nonrecognition Transactions

• The acquisition of depreciable property from a foreign related party 

in a tax-free transaction may generate base erosion tax benefits.

• In a tax-free transaction (such as those governed by Section 332, 

351 or 368), stock received or deemed received and/or liabilities 

assumed as consideration for depreciable property may be 

constitute base erosion payments.

• A dividend of depreciable property does not give rise to a base 

erosion tax benefit, because there is no payment.

• For example, when a domestic corporation issues stock to a foreign 

related party in exchange for depreciable property in a tax-free 

exchange under Section 351 or a reorganization under Section 368, 

the issuance of stock to the foreign related party may constitute a 

base erosion payment and the depreciation or amortization 

deductions taken on the acquired property may constitute base 

erosion tax benefits.
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The BEAT – Application to Partnerships

• The BEAT applies at the partner level, generally treating a partnership as an 

aggregate of its partners.

• For purposes of determining applicable taxpayer status, each member of an 

aggregate group that is a partner in a partnership generally includes its share of the 

partnership’s gross receipts in proportion to its distributive share of gross income from 

the partnership.

• Payments by a partnership and payments to a partnership can both constitute base 

erosion payments.

• Amounts paid by a partnership are treated as being paid by each partner to the extent 

a corresponding item of expense is allocated to the partner.

• Amounts received by a partnership are treated as being received by each partner to 

the extent a corresponding item of income or gain is allocated to the partner.

• A partner is excepted from these rules if (1) its interest in the partnership is less than 

10% of the capital and profits of the partnership; (2) the partner is allocated less than 

10% of each item of the partnership’s income, gain, loss, deduction and credit; and (3) 

the fair market value of partnership interest is less than $25 million.
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Bonus Depreciation
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Bonus Depreciation

100% expensing – New Section 168(k)

• Acquired and placed in service after 9/27/17

• Applies to new (original use) and used if purchaser is first-time 

owner

• Does not apply to certain related party or non-recognition 

transactions

• No broad anti-churning rule like 197 (same user limitation)

• Inapplicable to assets subject to ADS (168(g)):

• Outside the US

• Leased to tax-exempts

• Tax-exempt bond financed property
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Bonus Depreciation - Regs

• Effective Date – Taxable Year that includes published date of final regs
• Optional application from proposed reg date at taxpayer’s election

• Four key rules:
• Type of property – almost anything other than real estate, intangibles & businesses exempt 

from 163(j)

• Placed in service before applicable deadline (end of 2023 for 100% bonus)

• Acquired after 9/27/17 – release of white paper

• Original use or “new to taxpayer”

• New regs largely follow extensive bonus regs dating back to 2001

• Key challenge was the “new to taxpayer” rule
• Application to partnerships

• Application to Corps

• Regs change the rule for self-constructed property commenced prior to 

9/27/17
• No more 10% safe harbor 

• Contract to construct makes inapplicable 100% bonus depreciation
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Bonus Depreciation - Regs

• Used property rule:

• Original use rule of limited applicability going forward

• Not previously used by taxpayer (or predecessor) at any time (no cutoff) 

– any member of consolidated group

• Not acquired in a carryover basis transaction 

• Not acquired from related person (50% test)

• Partnerships

• 704(c) remedial allocations (and reverse 704(c)) – ineligible for bonus 

depreciation

• 732 substitute basis to partner – ineligible for bonus depreciation

• 734(b) basis step-ups – ineligible for bonus depreciation

• 743(b) basis step-up is generally eligible for bonus depreciation 
• Still not as favorable as an asset purchase where entire basis is bonus eligible

• 721 drop-downs in year of placed in service – bonus allocable among 

contributor and partnership based on months/taxable year
•
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Bonus Depreciation - Regs

• Corporations

• Acquisition of stock of a corp and property in series of related 

transactions

• 336 and 338 transactions count as acquisitions of property 

• Bonus inapplicable to property “acquired” prior to 9/27/17

• Binding contract prior to 9/27/17 = ineligible for bonus

• Same rule for acquired and self-constructed property
• Old rule permitted up to 10% incurred costs for self-constructed property

• LOI is not a binding contract

• Potential Impacts on transactions:

• Expect bonus eligibility reps in asset acquisitions

• Partnership transactions – asset vs 743(b) step up transactions where 

p/ship has high inside basis

• Sale-leaseback transactions

•
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Net Operating Losses
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Net Operating Losses – Prior Law

• Under prior law, net operating losses (“NOLs”) could generally 

be carried backwards 2 years, and forwards 20 years.

• Absent a Section 382 limitation, NOLs were generally eligible to 

offset 100% of a taxpayers taxable income.

• However, under the former AMT regime, the deduction for NOLs was 

generally limited to 90% of a taxpayers alternative minimum taxable 

income.
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Net Operating Losses – TCJA

• For tax years beginning after December 31, 2017, NOLs may 

generally be carried forward indefinitely

• Deduction for NOLs is limited to 80% of taxable income.

• Similar to AMT regime

• However, Section 59(e) provided an important planning tool for corporate 

taxpayers to manage IDCs.

• Taxpayers with pre-2018 “100%” NOLs may generally carry 

those forward first.

• Practical effect – Target NOLs generated by large transaction 

tax deductions – the benefit of which was subject to frequently 

negotiations in M&A deals - can no longer be carried back for a 

refund
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Carryforward Example

Assume: 

• $120 pre-2018 NOL carryforward

• $70 of NOL in 2019

• $100 taxable income (before NOLs) in 2019 and 2020

• 2019:

• $100 taxable income is reduced by $100 pre-2018 NOLs.  $20 pre-2018 

NOLs remaining and $70 post-2017 NOLs remaining.

• 2020:

• $100 taxable income is reduced by $20 pre-2018 NOL.

• Post-2017 NOL is limited to 80% of taxable income (determined before 

any deduction for post-2017 NOLs)

• $80 * 80% = $64.

• Taxable Income of $16, and $6 NOL carryforward to 2021.
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