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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-873-1442 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 
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Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about continuing education, call us at 1-800-926-7926 

ext. 35. 
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Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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Merchant Cash Advance Overview 

• Merchant cash advance (“MCA”) companies provide working funds 
to small to mid-size retailers and businesses (hereinafter simply 
referred to as “merchants”) through a specialized form of factoring.   

• The MCA company purchases receipts it expected the merchant to 
generate from future sales.  The merchant generally authorizes the 
MCA company to receive a certain percentage of its future daily 
sales receipts, or a fixed daily amount estimated to equal this 
percentage.   

• The merchant either authorizes the merchant’s credit card 
processor to send the agreed percentage of daily sales receipts 
directly to the MCA company or the merchant authorizes the MCA 
company to ACH the agreed amount from the merchant’s checking 
account.   

• These amounts are generally transferred each day until the MCA 
company obtains all of the future receipts it purchased. 
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Merchant Cash Advance Overview 

  

• An MCA is a sale of assets owned by the merchant, not a loan secured by assets. 
• The Merchant does not unconditionally agree to “repay” the advances.  The 

merchant sells its future receipts to the extent the merchant generates receipts. 
• If the merchant does not generate sufficient receipts due to adverse business 

conditions, loss of leased premises, natural disasters or similar occurrences 
beyond the control of the merchant, the merchant cash advance company suffers 
the loss.   

• The merchant, however, agrees not to engage in fraud or other practices that 
intentionally deny the MCA company its purchased receivables.  The owner of 
the merchant business generally guarantees that the business will not breach any 
covenants in the merchant cash advance agreement, but the owner does not 
guarantee repayment.  
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Merchant Cash Advance Overview 

• The merchant’s obligation to deliver the future 
receivables is conditioned upon the continuance of 
the merchant’s business.   

• Common law generally recognizes that for an MCA to 
be a loan, and thus to become a transaction subject 
to a state usury law or licensing requirement, the 
advance must be unconditionally repayable.  If the 
obligation to repay is conditional – and the 
conditions are not illusory –the transaction generally 
is not a loan.   

• We are not aware of any state where this is not the 
common law rule.  
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Merchant Cash Advance Overview 

The U.S. Second Circuit Court of Appeals describes the distinction between a sale and a loan as follows: 
  

A sale is the transfer of property in a thing for a price in money.  The transfer of the property in a 
thing sold from a buyer to a seller for a price is the essence of the transaction.  And the transfer is 
a transfer of the general or absolute property as distinguished from a special property. 
  
A loan of money is a contract by which one delivers a sum of money to another and the latter 
agrees to return at a future time a sum equivalent to that which he borrows. 
  
In order to constitute a loan there must be a contract whereby, in substance one party transfers to 
the other a sum of money which that other agrees to repay absolutely, together with such 
additional sums as may be agreed upon for its use.  If such be the intent of the parties, the 
transaction will be considered a loan without regard to its form.  

  
In re Grand Union Co., 219 F 353, 356 (2d Cir. 1914) (internal citations omitted) (cited as the “classic 
definition of a loan” by Cazenovia College v. Renshaw, 222 F.3d 82 (2d Cir. 2000)). 
  
 If an MCA does not require the merchant to “repay absolutely,” the MCA should not be 
considered a loan.  If an MCA is deemed to be an unconditional promise to repay, a court may 
recharacterize it as a loan. 
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Merchant Cash Advance Overview 

• An MCA is not a loan and is not subject 
to the commercial usury laws and state 
licensing laws that apply to loan 
transactions.   

• No state licenses MCA companies at this 
time. 

• Recharacterization is always a concern in 
an MCA program. 
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Structuring MCA Agreements 

 

 

 

 

 

 

 

 

 

 Statement of purpose 
 

 Payment and reconciliation 
 

 Term (indefinite v. definite) 
 

 Default (right to call, > % of daily receivables, penalty fees) 
  

 ─ Bankruptcy 
 

 UCC filing 
 
 

 Personal guarantees  
 
 

 Use of “loan” terminology 
 
 

 Unconscionability and UDAP/UDAAP 
 
 

 Arbitration 
 
 

 Choice of law 
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Purchase and Sale of Future Receivables 

Seller hereby sells, assigns and transfers to Purchaser in 
consideration of the purchase price specified below (the 
“Purchase Price”), all of Seller’s future receipts (including cash 
receipts and electronic payments), accounts, contract rights and 
other obligations arising from or relating to the payment of 
monies (“Receivables”) for the sale of Seller’s goods or services 
until the purchased amount specified below (the “Purchased 
Amount”) has been received by Purchaser and paid in full.  
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Personal Guarantee 

 What if the personal guarantee only applies if certain 
provisions of the contract are violated but not if the 
receivables are generated by the business are inadequate? 

- liquidated damages 

- confession of judgement 

- waiver of rights 
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Disclaimer of Breach Resulting From Bankruptcy: 

Purchaser and Seller acknowledge and agree that Seller’s filing 
for bankruptcy or cessation of business, in and of itself, will not 
constitute a breach of this Agreement.  
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Structuring MCA Agreements 

 

 

 

 

 

 

 

 

 

 Pearl Capital Rivis Ventures, LLC v RDN Constr., Inc., 54 Misc. 3d 470, 41 

N.Y.S.3d 397, 2016 N.Y. Misc. LEXIS 3945, 2016 NY Slip Op 26344 (N.Y. 

Sup. Ct. Oct. 25, 2016)(In testimony plaintiff’s Chief Risk Officer was 

unable to describe a single example of a situation in which plaintiff would 

face the non-recourse risk of non-payment). 

 

 Bistro Executive, Inc. v. Rewards Network, Inc., 2006 U.S. Dist. LEXIS 

100770, 2006 WL 6849825 (C.D. Cal. July 18, 2006)(Plaintiff’s policies, 

procedures, and job descriptions were indistinguishable from those of a 

traditional lender). 
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RECENT CASE LAW AND LESSONS 
LEARNED 

• Recent cases characterizing MCA agreements as loans 
• Recent cases distinguishing MCA agreements from 

loans 
• Recent cases interpreting common provisions in MCA 

agreements 
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Recent Cases Interpreting MCA 
Agreements as Loans 
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QFC, LLC v Iron Centurian, LLC  

 2017 WL 2989222, 2017 N.Y. Slip Op. 31438(U) (N.Y. Sup. Ct. July 5, 2017) 

Merch. Funding Servs., LLC v. Volunteer Pharmacy Inc. 

 55 Misc. 3d 316 (N.Y. Sup. Ct. 2016) 

Pearl Capital Rivis Ventures, LLC v. RDN Const., Inc.,  

 54 Misc. 3d 470 (N.Y. Sup. Ct. 2016) 

• “Denominating a loan document by another name, as in this case, by calling it a Merchant Agreement, 
and including in it verbiage of [the funder’s] purported purchase of accounts receivable that is 
unsupported by actual [business] receivables dedicated to repayment, does not shield it from the judicial 
determination that it contemplates a criminally usurious transaction, which is void ab initio as a matter of 
law.” 

• The possibility of a debtor filing for bankruptcy or insolvency is not a risk or hazard which avoids usury.  

• “[T]he real purpose of the Agreement was for plaintiff to lend money to defendants at the usurious 
interest rate set forth therein, and that defendant agreed to borrow the money based on the same usurious 
terms dictated by plaintiff” 
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Recent Cases Distinguishing MCA 
Agreements from Loans 
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IBIS Capital Group, LLC v. Four Paws Orlando LLC 
 2017 WL 1065071 (Sup.Ct. Nassau Co. March 10, 2017). 

The court referenced a number of New York cases, focusing on three main factors: 

- Whether the agreement contains a reconciliation clause. If not, it may be 
considered a loan. 

- Whether the agreement has finite term. If the term is indefinite, then it “is 
consistent with the contingent nature of each and every collection of future sales 
proceeds under the contract.” This is because the company’s “collection of sales 
proceeds is contingent upon [mercant’s] actually generating sales and those sales 
actually resulting in the collection of revenue.” 

- Whether the company has a recourse if the merchant declares bankruptcy. 

 
 

“For a true loan it is essential to provide for repayment absolutely and at all events 

[and where] the payment or enforcement [of an agreement to repay funds advanced] 

rests upon a contingency, the agreement is valid even though it provides for a return 

in excess of the legal rate of interest.” 
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Colonial Funding Network, Inc. for TVT Capital, LLC v. Epazz, Inc.  

 No. 16 CIV. 5948 (LLS), 2017 WL 1944125 (S.D.N.Y. May 9, 2017) 

The court focused on the reconciliation clause noting that “Defendants’ 

argument that the actual daily payments ensure that TVT will be paid the 

full receipts purchased amounts within approximately 61 to 180 business 

days . . . is contradicted by the reconciliation provisions which provide 

that if the daily payments are greater than 15% of Epazz’s daily receipts, 

TVT must credit the difference to Epazz, thus limiting Epazz’s obligation 

to 15% of daily receipts.”  

 

The court further noted that “[n]o allegation is made that TVT ever 

denied Epazz’s request to reconcile the daily payments.” 

24 



Recent Cases Involving Interpretation of 
Common Provision in MCA Agreements 
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Caudill v Can Capital, Inc. 

 2017 WL 36381, 2017 NY Slip Op 30008(U) (N.Y. Sup. Ct. N.Y. Cty. Jan. 3, 2017) 

- Granting MCA Company’s motion to compel arbitration despite criminal usury claim. 

 
Saturn Funding, LLC v. NRO Boston, LLC  

 No. CV 16-2523B, 2017 WL 836547, (Mass. Super. Feb. 21, 2017) 

Yellowstone Capital LCC v. Sun Knowledge, Inc.  

 No. EF001023-2017 (N.Y. Sup. Ct. Orange Cty. Apr. 21, 2017) 

- Invalidating the forum selection clause and vacating the judgment in an MCA agreement where there 

was “no argued or apparent connection between Orange County and any of the parties, their counsel, or 

any other aspect of the litigation. Indeed, at oral argument, Yellowstone Capital was unable to offer any 

reason why it filed the COJ in Orange County.” 

 

- Holding that the choice of law provision was invalid where “the agreements were executed in 

Massachusetts, by Massachusetts residents and Massachusetts businesses, through a Massachusetts 

notary” and refusing to recognize a judgment obtained by confession in New York. The court also noted, 

without much analysis, that “[h]aving now reviewed the documents defendants provide, the Merchant 

Agreement appears to be at a usurious interest rate.” 
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