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▪Medicaid Asset Protection (MAP) is the implementation of 
legal strategies available pursuant to 42 USC 1396 in order 
to protect hard earned assets from the “Medicaid Spend-
Down.”

▪Custom-tailored to meet the client’s needs.

▪Allows clients to provide a legacy which would otherwise 
be spent on long term care costs.

What is Medicaid Asset Protection?
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▪The process of making a client “impoverished” so 
they become financially eligible for Medicaid.

▪Without planning, this process involves paying for 
the required care of out pocket until the client’s 
assets are below the Individual Resource 
Allowance ($2,000).

What is the “Medicaid Spend-Down”
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Pre-Planning vs. Crisis Planning

Pre-Planning:

Positioning assets in such a
way that protects them from
the Medicaid Spend Down
before the client needs LTC.

(subject to 5-Year “look-back”)

Crisis Planning:

Planning for those who failed to
plan, employing advanced
strategies for the client that
needs LTC immediately in order
to protect as many assets as
possible from the Medicaid
Spend Down.
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▪A Medicaid Asset Protection Trust (“MAPT”) is an 
IRREVOCABLE trust designed to hold and control the 
distribution of assets in such a way that, after having 
been funded into the trust for 5 years, those assets do 
not count toward the Individual Resource Allowance 
and do not have to be spent down.

What is a Medicaid Asset Protection Trust?
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▪Grantor: Sometimes referred to as Settlor or Trustmaker.  
This is the individual who creates and funds the Trust.

▪Grantor does not need to have a disability (different from 
Pooled Trusts)

▪Trustee:  Appointed by Grantor (should be someone other 
than the Grantor) to manage the trust assets

▪Beneficiaries: Those entitled to receive income and/or 
principal distributions from the trust

▪ Note: Beneficiaries can be either/both lifetime and residuary

Who are the Important Parties to a MAPT?
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How Does a MAPT Work, Generally?

During the Grantor’s lifetime:

▪ Income on principal can be paid to grantor, the beneficiaries, or accumulate 
inside the trust

▪ Principal can be paid to lifetime beneficiaries, but NOT Grantor

▪ Grantor may retain use of home during lifetime

At Grantor’s death:

▪ Like any other trust, the remaining trust assets are paid to residuary 
beneficiaries pursuant to the terms of the trust
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Key Challenges to Structuring MAPTs



▪ Client needs income from assets funded into the trust

▪ Client remains healthy and eventually needs trust resources for everyday living

▪ Client reluctant to give up control of assets

▪ Choice of Trustee

▪ Client fears the permanence of something “irrevocable”

▪ Losing step-up in basis on appreciated assets at death of Grantor

▪ The cost and hassle of filing the 1041

▪ Loss of homestead exemption

▪ Property Taxes

▪ Creditor protection

Key Challenges of Structuring MAPTs
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The Look-Back Rules
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▪ The “look-back” is only concerned with nursing home Medicaid or a for a Home & 
Community-Based Services Medicaid Waiver.

▪ While Medicaid is a federal program, it is administered at the state level, which 
means that all states do not have the same rules.

▪ Though 49 of the 50 states apply a 5-year look-back.

▪ The “penalty divisor” is used to calculate the penalty for someone who has made 
an improper transfer during the look-back period.  

▪ The “penalty divisor” is state-specific, and it is linked to the average cost of nursing home 
care.

▪ May be daily or monthly

▪ Some states may not apply a look-back for in-home or community care (e.g. New 
York).

▪ Some states allow exemptions for small gifts.

The Look-Back Period and MAPTs
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▪The look-back can apply to accidental violations as well, 
such as:

▪Gifts to family members

▪ Sales of assets without proper documentation (or for less 
than fair-market value)

▪ Paying a family member to provide care without 
documentation

The Look-Back Period and MAPTs, cont’d
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▪Exceptions to the look-back:

▪ Transfer of assets to disabled children (or trusts for their 
benefit)

▪ Transfer of home to a sibling who resided there for a year 
prior to nursing home placement of the applicant

▪ Adult children as caregivers

▪ 2-year rule

▪ Paying off debt (e.g. mortgage or HELOC)

The Look-Back Period and MAPTs, cont’d
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▪Medicaid views assets funded into a MAPT as a completed gift 
for eligibility purposes (but not necessarily for transfer tax 
purposes).

▪ It is important to fund as quickly as possible.

▪ Each funding event creates a new look back period for that 
particular asset/transfer.

▪Once 5 years has elapsed from a transfer, that asset is now fully 
protected from spend-down for purposes of Medicaid eligibility 
as well as estate recovery upon the recipient's passing.

The Look-Back Period and MAPTs – Key Takeaways
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Structuring 
Key 

Provisions



▪The trust must be irrevocable as to the Grantor.  If the 
Grantor has any right to revoke the trust and revest any 
interest in the trust property to herself, the assets will be 
deemed “countable” and subject to spenddown.

▪Consider providing a statement of intent which indicates 
that the trust cannot be altered, amended, or revoked in 
any way, and that the there is an expressed intent to 
prevent the Grantor from having any access to principal 
for any purpose, including Medicaid.

Key Provisions - Irrevocable
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▪ Pursuant to 42 USC 1396p(d)(3)(B), a Grantor and/or spouse may
receive income from an irrevocable trust, but neither can have 
access to principal.

▪ If a Grantor has access to income, the income will be available to the 
Grantor in determining patient liability, even if the Grantor is 
otherwise Medicaid-eligible.

▪ If a Grantor is receiving income, ensure that the Trustee cannot 
make adjustments between Principal and Income (allowed under the 
Uniform Principal and Income Act).

▪ Could result in being compelled to adjust, creating more income; or

▪ Even the right to adjust could be deemed a right to greater access to 
principal, defeating, at least in part, the purpose of the MAPT

Key Provisions – Principal and Income
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▪ It is important to draft the trust so that the Grantor has the exclusive right 
to possess, occupy and use the home.

▪ This retained right not only gives clients comfort that the Trustee cannot 
sell it out from underneath them, it also:

▪ Assists in ensuring the home is kept in the Grantor’s taxable estate, allowing 
for a step-up in basis (discussed later)

▪ Triggers Garn-St. Germain, avoiding “due on sale” for mortgaged property

▪ Can allow for the home to be sold and proceeds protected and/or reinvested 
into a new home

▪ Keeps property tax exemptions

▪ May remove home from creditor exemptions

Key Provisions – Homestead
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▪Many clients are reluctant to give up control over assets.  

▪Recall the homestead provisions which allow the client to 
retain control over the home.

▪Another strategy used for other assets is to fund those 
assets into a manager-managed LLC, name the client as 
the manager, and then fund the LLC into the trust (e.g. 
rental property, farmland, brokerage account)

▪Enhances creditor protection as well

Key Provisions – Control Over Assets
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▪The Grantor should NOT be the Trustee, unless 
state law expressly permits it.

▪Best practices: Name a Third Party as Trustee

▪Should the Trustee be a relative or an 
independent person?

Key Provisions – Choice of Trustee
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▪ An “independent trustee” is someone, other than the Grantor, who is not 
related or subordinate to the Grantor or the Grantor’s spouse (within the 
meaning of Section 672(c) of the IRC) and is not a beneficiary of the trust.

▪ If someone who is related or subordinate to the Grantor is Trustee and a 
beneficiary (commonly done with children), the trust assets may be deemed 
owned by the Trustee/beneficiary and be included in his/her taxable estate.

▪ “Sole and absolute discretion” vs. HEMS (ascertainable standards)

▪ Can create a toggle for distributions, depending on who is the Trustee

▪ Can allow for appointment of Independent Special Trustee as well, if distributions of 
principal need to be made

▪ Distribution Trustees are acceptable as well

Key Provisions – Choice of Trustee , cont’d
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▪Are co-Trustees appropriate?

▪Can they work together?

▪Must they act in concert or may they act unilaterally?

▪Can provide transparency and family oversight

▪A Grantor can retain the right (or grant the right to a 
Trust Protector) to remove and appoint Trustees.

Key Provisions – Choice of Trustee, cont’d
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Other Considerations:



▪ Lifetime Beneficiaries are often used as conduits of trust assets in the event the Grantor 
needs such assets.

▪ Commonly children, but can be others

▪ Once the distribution is made to a LB, the asset becomes theirs to do with what they wish… 
possibility for exploitation!

▪ Assuming the trust is structured as an incomplete gift trust (discussed later), a distribution is 
a gift, subject to the transfer tax rules and carry-over basis rules

▪ The trust cannot direct the LB to use distributed assets for the Grantor’s benefit

▪ Trust can dictate whether distributions must be made in equal or unequal amounts 
among the LBs

▪ Remember the distribution standard (if independent, sole and absolute discretion; if 
interested, HEMS)

▪ Can impact the propriety of the distributions

Key Provisions – Choice of Lifetime Beneficiaries
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▪ A Trust Protector is an independent third party which has the 
ability to direct the Trustee and to perform other important 
functions that the Grantor and/or Trustee may not have, such as:

▪ Removal and replacement of Trustees

▪ Appointing an Independent Special Trustee

▪ Adding or removing Lifetime Beneficiaries

▪ Amending or terminating the Trust

▪ Decanting

▪ Granting Powers of Appointment

Key Provisions – Trust Protector
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Let’s Talk Taxes



2021 Trust Income Tax Rates

Tax Tiers Rate Tax Liability

≤ $2,650 10% Up to $265

$2,651 - $9,550 24% $265 plus .24(x)

$9,551 - $13,050 35% $1,921 plus .35(x)

≤ $13,051 37% $3,146 plus .37(x)
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Grantor Trust Provisions

▪ Put simply, a Grantor Trust is a trust in which Grantor retains 
certain powers over the trust that cause the trust’s income to 
be taxable to the Grantor.

▪Governed under IRC 671-678.



Grantor Trust Provisions, cont’d
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Common Powers Retained by the Grantor that Trigger Grantor Trust Status

▪ The right to receive trust assets, including the income of the trust (CAUTION)
▪ The power to deal with trust assets for less than full and adequate consideration (IRC 

Sec. 675(1))
▪ The power to borrow trust assets without adequate interest and security (IRC Sec. 

675(3))
▪ Other powers exercised in a nonfiduciary capacity by any person (typically a Trust 

Protector) without the approval or consent of any person in a fiduciary capacity, including:
▪ power to revoke by the grantor (or grantor's spouse) – CANNOT USE
▪ power to substitute assets of equal value (IRC Sec. 675(4))– OK TO USE
▪ power to add charitable beneficiaries (IRC Sec. 674) – OK TO USE

▪ Income used without the consent of an adverse person to pay the premiums on a life 
insurance policy on the Grantor’s (or the Grantor’s spouse’s) life, at least to the extent of 
such income used. (IRC Sec. 677(a)(3))



Grantor Trust Provisions, cont’d
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▪ If a trust is a grantor trust, no new TIN is 
necessary, regardless of whether it is irrevocable 
or not, though it may be preferable in some 
circumstances for separate accounting purposes.
▪ A grantor trust may actually use the Grantor’s SSN as 

its TIN (or both spouse’s SSNs interchangeably, if the 
trust is so drafted.

▪ If a grantor trust has a separate TIN, a final 1041 may 
be filed which directs the IRS to the Grantor’s tax 
return



Grantor Trust Provisions, cont’d
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Why do we care about grantor trusts?

▪ Clients can engage in Medicaid asset protection planning without 
suffering the trust income tax rates (which may go up!):
▪ At only $13,051 of trust income for 2021: 37%;
▪ the highest rate on long-term capital gains and qualified dividends 

(20%); 
▪ 3.8% net investment income tax on the undistributed net investment 

income.
▪ Preserving the IRC Section 121 exclusion on capital gains if the homestead 

is sold



Key Provisions – Gift and Estate Taxes
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▪ 12 states have estate taxes. 

▪ Exemptions range from $1MM (MA, OR) to over $7MM (CT)

▪ 6 states have inheritance taxes.

▪ Maryland has both!

▪ Current federal levels: $11.7MM per person, portable between 
spouses.

▪ TCJA sunsets December 31, 2025

▪ Current proposal out of the House Ways and Means Committee would 
sunset December 31, 2021! $5MM adjusted for inflation from 2010… 
$6.1MM



Key Provisions – Gift and Estate Taxes, cont’d
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▪ Most Medicaid clients aren’t concerned with the estate tax, though 
it’s not unheard of (e.g. land-rich but cash-poor family farmer)

▪ Therefore, keeping assets in the Grantor’s taxable estate can be 
extremely beneficial because those assets get an adjusted basis at 
death, and no capital gains taxes are paid if the assets are then sold.

▪ Medicaid planning with an “incomplete gift” MAPT allows the client 
to protect assets while reducing or eliminating capital gains tax.

▪ “Incomplete gifts” can be established by a Grantor retaining a 
“power of appointment.”



Key Provisions – Gift and Estate Taxes, cont’d
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Powers of Appointment Explained…

▪ A “power of appointment” is a power that enables the holder of the power to 
designate persons to receive trust property, subject to the terms of the power.

▪ A “General Power of Appointment” is any power exercisable in favor of the 
powerholder, the powerholder’s estate, the powerholder’s creditors, or the 
creditors of the powerholder’s estate.  (See IRC Secs. 2041/2514).

▪ A “Limited Power of Appointment” is any power that is not a General Power.
▪ A “Testamentary Power of Appointment” (whether General or Limited) is a 

power that is exercisable/effective at death.



Key Provisions – Gift and Estate Taxes, cont’d
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IRC 2041 (a)(2):

“To the extent of any property with respect to which the decedent has at the 

time of his death a general power of appointment… such property would be 

includible in the decedent’s gross estate under sections 2035 to 2038, inclusive. 

For purposes of this paragraph (2), the power of appointment shall be considered 

to exist on the date of the decedent’s death even though the exercise of the 

power is subject to a precedent giving of notice or even though the exercise of 

the power takes effect only on the expiration of a stated period after its exercise, 

whether or not on or before the date of the decedent’s death notice has 

been given or the power has been exercised.”



Key Provisions – Gift and Estate Taxes, cont’d
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Powers of Appointment Explained…

▪ Generally, when a Grantor gives up access and control over her property, it is 

not included in her taxable estate.  However, by reserving a TLPOA, a Grantor 

keeps the assets in her taxable estate, thereby preserving the step-up.

▪ A TLPOA also allows the Grantor to retain the ability to change beneficiaries of 

an irrevocable trust, making it feel less irrevocable.

▪ Be thoughtful in creating the universe of permissible appointees.

▪ CAUTION: Practitioners must know how to use Powers of Appointment… many 

“MAPTs” are accidentally completed gift trusts, despite being grantor trusts.

▪ CAUTION: Adjusted basis also includes “step-down.”  Harvest losses before 

death where appropriate.





Ron is 70 years old and in good health.  He has 3 kids, all 
employed, and 6 minor grandchildren.  He has a revocable living 
trust but wants to make changes because it does not include his 
grandchildren.

▪ Income: $2,000

▪ Expenses: $2,000

▪ Home FMV: $200,000 (no mortgage)

▪ Liquid assets: $275,000 (bank accounts and CDs)

▪ No LTC insurance

Case Study - Single
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Ron is covering his living expenses with his income but will likely 
need some sort of long term care in the future. His current assets 
of $275,000 may not be enough.  

Consequently, Ron may want to put some of his assets into a 
MAPT so that in 5 years, should he need Medicaid, his assets 
are protected and he will be eligible for the benefit.  

Through proper structuring, Ron can preserve assets for his use 
during his lifetime, and if not, ensure a legacy for his children and 
grandchildren.

43

Case Study - Single, cont’d
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Case Study - Married

Tom (72) is retired and his wife Mary (68) is still working.  Both 

are in reasonably good health.  

▪ Combined Income: $3500

▪ Expenses: $3500

▪ Home FMV: $225,000 (no mortgage)

▪ Tom IRA: $100,000

▪ Mary IRA: $50,000

▪ Other liquid assets: $150,000
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Case Study - Married, cont’d

What would you advise?

Can the IRAs go into the MAPT?

How much of the assets should we put into the MAPT?

Can do a combination of an RLT and MAPT…

▪ Keep checking account (which receives income), some savings, 
vehicles, and tangible personal property in RLT to avoid probate

▪ Put portion of assets, including house, into MAPT

▪ Remember, Community Spouse keeps CSRA if one of them 
eventually needs Medicaid



MAPT

▪Grantor Trust

▪ Typically, EIN is Grantor’s 
SS#

VAPT
(Veteran’s Asset Protection Trust)

▪ Grantor Trust/Residence Trust holds 
home; EIN is Grantor’s SS#

▪ Non-Grantor Trust holds all other 
assets; needs separate EIN

▪ Possible tax consequences for lifetime 
beneficiaries because income can only 
be distributed to them or remain in 
trust (higher tax rate); creates need 
for annual tax analysis

One Last Note… MAPTs vs. VAPTs
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Disclaimer

All information presented is done so for general information purpose only. Nothing in this

presentation is intended to constitute legal advice. Participating in this presentation does not

establish an attorney-client relationship with any of the attorneys or their law firm.


