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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.
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Outline

I. Overview of state laws granting landlords liens on 
tenant property (DMV Area)
II. Other landlord rights to tenant’s property III. Lender 
interests and negotiating points
III. Lender interests and negotiating points
IV. Landlord interests and negotiating points



Landlord Liens 

 Three basic ways that landlords obtain lien or other 
security interests in tenant's personal property.  
1. Consensual security agreement 
2. Common law rights 
3. Statutory



Consensual Security Interest

 A landlord may obtain a lien against the 
tenant’s personal property and fixtures 
through a consensual security interest under 
Article 9 of the Uniform Commercial Code
 Written security agreement is required, 

must include language setting forth the 
security interest and adequately describing 
the collateral 



Consensual Security Interest

 Landlord must perfect by filing a UCC 
financing statement in the appropriate 
state filing office
 May be filed without the tenant’s signature 

so long as authorized
 Without financing statement, security 

interest is unperfected and subordinate to 
any perfected security interest in same 
property



Enforcement of Consensual SI

 Landlord may foreclose on the property pursuant to 
the procedures set forth in the UCC without 
requirement of filing a court action or exercising other 
judicial process
 Significant advantage over common law or statutory rights
 Caveat: UCC financing statements are only valid for five 

years



Common Law

 Traditional common law rights: 
 DISTRESS: the taking of a personal chattel out of the 

possession of a wrong-doer into the custody of the party 
injured to procure a satisfaction for a wrong committed. 

 DISTRAINT: seizure, the act of distraining or making a 
distress. 

These rights may arise upon non-payment of rent or other 
default. 
 Not a lien, per se.  
 Typically enforced via self-help, without a court order



Statutory Landlord Liens

 Given to landlords in about half of the states
 There is no uniform or model landlord’s lien law and 

reference must be made to the specific statutes in 
each applicable jurisdiction

 Virginia Code Sections 8.01-130.1 – 8.01-
130.13 (Warrants in Distress)
 Recently moved from Property and 

Conveyances title (55) into the Civil Remedies 
title



Statutory Landlord Liens

 DC Code Sections 42-3213 through 42-
3216 (Within Landlord and Tenant Section 
32)
 Landlord’s lien: 

 Time of existence
 How enforced
 When attachment issuable
 Property subject to lien not to be executed on by 

another without payment of rent due; when rent in 
arrears exceeds 3 months 



Statutory Landlord Liens

 Maryland Real Property Code Ann. Sec. 
8-301 – 8-332 (Distress for Rent)
 Per Sec 8-302, no automatic statutory 

lien, landlord action for distress for rent 
only



Statutory Landlord Liens

 Rights differ from state to state as to timing, priority 
and limitations
 Typically provide the landlord with a lien on all of the tenant’s 

personal property located within the demised premises as 
security for the tenant’s obligations under the lease

 Liens replace or supplement the common law 
remedies of distress and distraint
 Often limited to a specific amount or period of time



Extent Of Landlord Liens 

 Machinery and Equipment
 Fixtures
 Inventory

 Creditor will typically take priority if UCC financing 
statement is filed before equipment is placed on the 
property

 Competing with Purchase Money Security Interests
 See definition of “security interest”
 Va. Code Secs. 8.9A-324, 8.1A-201(b)(35)



Enforcement of Statutory Liens

 Enforcement is often relatively 
cumbersome, expensive, time 
consuming
 Limited by statute
 Subject to avoidance in the event of 

tenant bankruptcy 



Enforcement of Statutory Liens

 Virginia, DC and Maryland all require 
landlord to file a court action and follow 
very detailed procedures designed to 
afford the tenant adequate due process 
prior to losing its property 



Enforcement in DC

 Statutory lien terminates three months 
after the rent owed became due or upon 
the termination of any action seeking 
such unpaid rent brought by landlord 
within that three-month period 



Enforcement in Virginia 

 Relates back to the commencement of the 
lease 

 Secures:
 Not more than six months rent if premises 

are in a city or town, property used for 
residential purposes
 Not more than twelve months rent on land 

used for farming or agriculture



Enforcement in Virginia 

 Superior to any other lien upon the tenant's 
property located at the premises, except for 
liens attaching prior to the commencement of 
the lease term and tax liens

 Extends to any goods of the lessee (including 
lessee’s assignee or subtenant) either:
 Found on the premises or
 Removed from the premises during the 

preceding 30 days



Enforcement in Maryland

 No statutory lien rights in favor of a 
landlord, so a landlord would have to 
pursue an action for distress with the 
ability to then lien the personal property 
if successful in obtaining a judgment 



Bankruptcy
 11 U.S.C. sec. 545(3) and (4)
 Allows the trustee (or debtor in possession) to 

avoid any liens for rent or distress for rent (seizure 
of personalty to enforce a rental obligation)

 Section specifically uses term “statutory lien” but 
definition includes all liens for distress for rent 
whether statutory or not

 Lease provisions providing for a lien on personalty 
will generally be ineffective in bankruptcy 



Bankruptcy

 Landlord holding perfected UCC security 
interest will be treated as a secured creditor
 subject to automatic stay imposed by 11 

U.S.C sec. 362



Landlord Waiver Agreements

 The tenant’s lenders will want a security interest in 
the tenant’s personal property to secure the 
repayment of the tenant’s loan obligations, creating a 
conflict between the lien rights of the landlord and the 
lender
 As a condition to financing, lenders typically request that the 

landlord execute waiver
 SBA loan – landlord waiver an absolute requirement 



Landlord Waiver Agreements

 Landlords recognize financing as a critical need 
without which the tenant would not be able to operate 
its business and generate the revenues needed to 
pay the rent
 May push back at a request to a waiver, but will often to agree to at least 

subordinate their landlord’s lien rights to that of the lender’s security interest
 Subordination (rather than waiver) would at least provide secondary 

secured position and limited recovery in default situation



Landlord Waiver Agreements

 Lenders Perspective: 
 Landlord waiver agreement is typically bank document 

prepared by lender’s counsel
 Often grants lender favorable rights and places burdensome obligations on 

landlord
 Tenant typically is not a key party to the negotiations, may play a referee 

position



Landlord Waiver Agreements

 Tenant’s Perspective 
 include lender’s required waiver form as exhibit to lease 

agreement to save time and expense later
 Landlord may try to pass on legal fees incurred in negotiation of waiver onto 

tenant 



Landlord Waiver Agreements
Sample Language: 

Landlord's Lien Waiver. It is contemplated that certain Personal Property now or hereafter installed by 
Tenant in the Premises is or may be either leased by Tenant or purchased by Tenant from a lessor or 
conditional seller, or otherwise hypothecated to a "Third Party." All of Tenant's Personal Property, now 
or hereafter located upon the Premises and owned by Tenant or any Third Party, and regardless of the 
method in which such Personal Property is attached or affixed to the Premises, shall not be deemed a 
fixture of the real estate and shall be and remain the Personal Property of Tenant or such Third Party. All 
such Personal Property of Tenant or any Third Party is herein referred to collectively as "Tenant's 
Equipment." Tenant or any Third Party shall have the right to remove Tenant's Equipment from the 
Premises from time to time; provided, however, that if such removal shall injure or damage the 
Premises, Tenant shall repair the damage and place the Premises in the same condition as it would have 
been if such equipment had not been installed. Landlord hereby waives its rights, statutory or 
otherwise, to any lien on Tenant's Equipment. Landlord shall, upon request of Tenant or any Third Party, 
execute, or cause to be executed, a commercially reasonable waiver of landlord's lien or 
mortgagee's lien on any of Tenant's Equipment.

Notwithstanding any provision to the contrary contained herein, Landlord hereby subordinates to any 
lien held by any institutional lender of Tenant any statutory lien granted to Landlord in Tenant’s 
personal property located in the Premises in accordance with the subordination of lien attached hereto.



Tips for Landlords 

 Since most landlord waiver/subordination 
documents start out as one-sided bank forms, 
the landlord with leverage should request 
certain changes to protect their rights. 

 8 Suggested Negotiating Points/Changes



Tips for Landlords (#1) 

 Subordinate landlord’s lien rather than provide 
outright waiver
 Second lien position may be questionable, but 

leaves some chance of recovery
 Limit waiver or subordination only to landlord’s 

statutory or common law rights, not all liens (i.e., 
judgments)

 Waiver should not terminate tenant’s continued 
liability under lease



Tips for Landlords (#2)

 Retain control over the process of the lender 
removing the collateral
 Removal only after business hours and from 

designated loading areas
 Lender must pay for any damage caused by 

removal, indemnify landlord in case of third party
claims resulting from entry

 Landlord must furnish evidence of insurance 
 Lenders will typically agree to repair damage, 

push back on blanket indemnification 



Tips for Landlords (#3)

 Make clear what equipment constitutes collateral
 Landlord should agree that personal property 

remains personalty in exchange for lender 
agreeing not to pursue its security interest in 
building systems

 Ensure leasehold interest does not constitute 
collateral 

 Exclude cash accounts 



Tips for Landlords (#4)

 Limit requirement of notice of tenant’s default under 
lease
 Landlord will want notice and an opportunity to 

cure on behalf of tenant, but this places 
administrative burden on landlord 

 Limit to notice of defaults which may result in 
termination of lease, or of termination itself

 Keep cure period short and limited to monetary 
defaults



Tips for Landlords (#5)

 Limit period after termination for removal of collateral
 Lender will request a time period (typically sixty to 

ninety days) to take inventory and remove 
collateral

 May not be unreasonable, but prevents landlord 
from re-leasing property

 Landlord may insist the lender pay rent during 
such period, important to define starting and 
expiration point of such obligation 



Tips for Landlords (#6)

 Replacement tenants
 Lender should agree not to interfere with 

landlord’s efforts to re-lease premises 
 Property should remain available for reasonable 

inspection by landlord



Tips for Landlords (#7)

 Public liquidation sales
 Landlord should request lender not to hold such 

sales without landlord prior consent and subject to 
landlord’s reasonable conditions 



Tips for Landlords (#8)

 Termination of Agreement 
 Waiver or subordination document should clearly 

provide that agreement terminates upon tenant’s 
full repayment or satisfaction of loan, particularly 
as to landlord’s obligations
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