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If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  
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Viewing Quality 
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• Click the SEND button beside the box 
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tab in “Conference Materials” box on left-hand side of your computer screen).  
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ext. 10. 
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If you have not printed the conference materials for this program, please 

complete the following steps: 
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hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   
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• Print the slides by clicking on the printer icon. 
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Agenda 
• Increased importance of basis and income tax 

 

• The Gist of the JEST: Optimizing basis at first death with Joint Exempt 
Step-Up Trusts 

 

• Narrowly crafting and capping GPOAs for optimal effect and keeping 
fidelity to estate plan 

 

• Re-designing bypass trusts for better basis 

 

• The Rest of the JEST: Details 

• Planning for IRC 2523 /1014(e) ambiguities 

 

• Portability Mistakes: Don’t bypass the bypass 

 

• JESTING Upstream – Don’t Go Naked 

 

 

 

 

 

 

 

 
 



THE JEST 
 

Articles of Interest: 
It’s Just a JEST, the Joint Exempt Step-Up Trust, Leimberg Information Services Estate 

Planning Newsletter #2086 (Accessible by visiting http://gassmanlawassociates.com/special-

offer-strafford-webinar-attendees/) 

 

JEST Offers Serious Estate Planning Plus for Spouses – Part 1 

Estate Planning Magazine, October 2013 (Accessible by download through today’s webinar) 

 

JEST Offers Serious Estate Planning Plus for Spouses – Part 2 

Estate Planning Magazine, November 2013 (Accessible by download through today’s 

webinar) 

 

Understanding Section 1041(e) & Tax Basis Planning, by Jeff Scroggin, Leimberg 

Information Services Estate Planning Newsletter #2192 (Accessible by visiting 

www.leimbergservices.com) 

 

Ed Morrow & the Optimal Basis Increase Trust (OBIT), by Ed Morrow, Leimberg 

Information Services Estate Planning Newsletter #2080 (Accessible by download through 

today’s webinar) 

 

Response to Jeff  Scroggin’s Leimberg Article (Accessible by download through today’s 

webinar) 
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CREDIT 

SHELTER 

TRUST B 

ALTERNATIVE  

A 

ALTERNATIVE  

B 

Formed from assets of the 
share of the surviving spouse.  
 
Expected to be considered as 
being transferred to Credit 
Shelter Trust B by the first 
dying spouse for federal estate 
tax purposes pursuant to Ltr. 
Ruls. 200101021  and 
200210051. 
 
The IRS could claim that Credit 
Shelter Trust B was funded by 
the surviving  spouse.  
 

Accepted as funded by first dying spouse. 
 
Will not be subject to estate tax at the level of the surviving spouse. 
 
Will not be subject to creditor claims of the surviving spouse. 
 
This is the optimum result. 

Considered as funded by surviving spouse. 
 
Might be subject to estate tax at the level of the surviving spouse. 
 
Might be subject to creditor claims of the surviving spouse unless local 
law of the Trust provides otherwise. 

JEST CREDIT SHELTER TRUST B PLANNING 

STRATEGY #1 Incomplete Gift Treatment 
The  surviving spouse maintains a power of appointment over the 
Trust assets, which causes the Trust to be considered  as an 
incomplete gift for federal gift tax purposes, and the Trust assets 
will be considered as owned by the surviving spouse for estate tax 
purposes  on his or her death.  
 
In light of the IRS’ position in CCA 201208026, it is best to give the 
surviving spouse a lifetime power of appointment over the assets 
in Credit Shelter Trust B to assure that an incomplete gift results 
for federal gift tax purposes. 
 
If there are separate children for each spouse or a concern that 
the surviving spouse might not appropriately exercise a power of 
appointment, then it could be limited to being exercisable only 
with a consent of non-adverse parties, or limited to the extent 
needed to avoid imposition of federal gift tax by funding under a 
formula clause. 

STRATEGY #2 – Complete Gift Treatment 
Considered as a complete gift by surviving spouse. 
 
If the surviving spouse disclaims all powers of 
appointment over the Trust, then the transfer to 
Credit Shelter Trust B is considered to be a complete 
gift by the surviving spouse, and the Trust will not 
be subject to federal estate tax of the surviving 
spouse’s estate. 
 
The value of the assets passing to Credit Shelter 
Trust B would  reduce the surviving spouse’s 
$5,340,000 exemption. 
 
Give the surviving spouse the power to replace Trust 
assets with assets of equal value so then it can be 
considered a defective grantor trust if this occurs. 

NOTE applicable to both Strategy 1 and Strategy 2: Situs Credit Shelter Trust B in an asset protection trust jurisdiction to avoid having creditors be able to reach into the Trust, and also 
to avoid the Trust being included in the surviving spouse’s estate if the surviving spouse was considered as a contributor to the Trust for federal estate and gift tax purposes. 
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What’s New in Income Tax Planning? 

• For 2013, new tax law (ATRA and ACA): 

• New ordinary income rate of 39.6% and 20% LTCG/QD 
on taxable income (not AGI) over: 

 $400,000 (single) (in 2014, $406,750) 

 $450,000 (married) (in 2014, $457,600) 

 $11,950 (trusts/estates) (in 2014, $12,150) 
Medicare Surtax of 3.8% (net investment income) or 0.9% (wages) 

• Hits taxpayers with AGI over $200k/$250k 

• Trusts/estates AGI over only $11,950 ($12,150 in 2014) 

• Together, investments top at 43.4%/23.8% 

(not counting Pease limitations or state income tax!) 
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What’s Now Involved in Estate Planning? 

• Inter-vivos gifting is more complex and has to include 
income tax issues. Assets that most benefit from a new 
basis at death (inclusion in gross estate): 
• Self-created intellectual property (copyrights, art, etc.) 

• Negative basis or highly depreciated property  

• Gold, artwork and other collectibles subject to 28% LTCG 

• Trade off now is between transfer tax not affecting 99% 
of taxpayers (55%->40%) and capital gains tax (15%-
>23.8% (plus 0-13.3% state income tax, not counting 
Pease/PEP phase out, collectibles, or higher tax rates 
that depreciation can offset) 

• Income tax is more important now than estate tax even 
in “estate” planning. 
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“Step Right Up. Everyone’s a winner, bargains galore.” 

 - TomWaits - Step Right Up  from the 1976 album Small Change.  

  

The largest tax facing the great majority of American families on death will be the capital gains tax.  The increase in this tax from 15% to 20%, 

with the additional 3.8% Medicare tax for high income earners makes this a very important topic to cover with clients and their families.  

  

The primary estate planning goal of most married couples is to provide as well as possible for the surviving spouse, but most of them do not 

recognize that 23.8% of the lifetime appreciation of family investments including in many cases on a large residence will have to be paid to the 

government in order to produce money for the surviving spouse.  

  

For some survivors, this will be a devastating reality that must be faced when the cost of an adult congregate living facility and proper care is 

compared to the net proceeds that can be derived from the liquidation of assets.  

  

Even a modest investment portfolio owned by a retired married couple can be significantly impacted by these taxes. 

  

Assume that a married couple in their late sixties has $500,000 of investments with a cost basis of $100,000, and their home’s worth is $100,000. 

  

If one spouse dies owning one-half (1/2) of the assets or the assets are jointly owned in a non-community property state and one of them dies, his 

or her half of the assets will receive an automatic change in income tax basis to its estate tax value (even if no estate tax is due) and the inherent 

gain in those assets are forgiven.  That result is known as the income tax free “step up in basis” at death.  But the inherent gain in the survivor’s 

half of their wealth will not be stepped up.  That means then that there is $200,000 worth of untaxed gain that will cost, depending upon several 

factors including whether the couple lives in a jurisdiction with state and local taxes of, perhaps, over $50,000 in capital gains tax in order to 

liquidate their wealth to provide cash to support the surviving spouse or to buy into a retirement center unit.  And if most of the couple’s wealth 

was owned by the surviving spouse,  then the amount of the remaining gain (and, therefore, tax resulting from liquidation) will be even greater. 
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Contrast that couple’s situation with one if they live in a community property state, such as Texas or California.  For that couple, all of the 

inherent gain is “forgiven” when the first spouse dies.  Therefore, the survivor would face no capital gains tax in liquidating the couple’s wealth.  

  

A couple with $2,000,000 of assets and a $500,000 home with the same ratios of growth face a much larger tax which could be $450,000 or more.  

  

The above assumes that tax rates will not rise and that there will be no state income tax to be paid.  

  

Why do so many planners fail to discuss this with clients, much less put mechanisms in place to assure a complete step-up in basis of all of a 

couple’s assets on the first death?  One reason is that the full impact of the large capital gains tax increase has not yet been felt by many clients.  

Another is that the complexity of the recent estate tax changes, and especially the attention given to wealthy clients during 2012 to use their large 

gift and generation-skipping transfer tax exemptions  have taken the typical estate planner’s eyes “off the ball” where they should be for many 

couples.    

  

There are three primary ways that the typical non-community property state couple can attain a full step-up in basis for assets on the first death 

(understanding that some assets, such as those in pension plans or IRAs never receive a step up when the owner dies): 

  

1. Have the assets owned by the first dying spouse more than one (1) year before he or she dies, or if the one (1) year period cannot 

be met, have the spouse leave the assets to a trust that may benefit the surviving spouse and not violate the one (1) year rule under Internal 

Revenue Code Section 1014(e). 

  

Trying to guess who dies first and even having to talk about this can be a difficult and risky proposition. 

  

THE STEPPED UP BASIS CONVERSATION 

BY: JONATHAN BLATTMACHR AND ALAN S. GASSMAN 
COPYRIGHT © 2013 
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2. The couple can amend their estate planning documents to either provide that each of them will have a testamentary power of 

appointment over assets held in one another’s separate revocable trusts or form one joint JEST trust, in which event Private Letter Rulings 

200101021, 200210051, and 200403094 and TAM 9308002 support the proposition that assets owned jointly under a JEST Trust or under the 

revocable trust of a surviving spouse may be considered to have passed through the “taxable estate” of the first dying spouse, although there are 

Section 1014(e) one (1) year rule and fundamental issues associated with this that are discussed at length in LISI Newsletter No. 2086 and the 

October and November issues of Estate Planning Magazine that were co-written by Alan S. Gassman, Tom Ellwanger, Christopher J. Denicolo, 

and Kacie Hohnadell. 

  

 This technique has its downsides, as described in the chart below but the JEST Trust itself has no annual cost associated with it 

unless there are changes in the client’s estate plan.  Many clients prefer to have their assets under a single trust, and preexisting separate trusts can 

be amended and restated to be considered a part of the single JEST Trust so that re-titling of assets is not required.  It will take the planner a few 

hours to draft and thoroughly review their initial trust draft, or a number of JEST Trust versions and client letters and explanations drafted by 

Gassman Law Associates, PA can be purchased through the website of Phil’s Ultimate Estate Planner.      

  

3.   The most reliable way to achieve a full step up on the first death, with very effective incidental asset protection features is to 

establish a conventional Alaska Community Property Trust with an Alaskan Co-Trustee.  The Alaskan community property statute was enacted  in 

1998 to allow non-Alaskan couples to form  trusts there to comply with Internal Revenue Code Section 1014(b)(6), which provides that 

community property will receive a full step up on the death of one spouse. This technique has been endorsed by not only Jonathan Blattmachr, 

who originated the concept, but also by Howard Zartisky and a number of other well respected experts. The Alaska Trust Company provides the 

trust form to professionals who use these, and an Alaskan lawyer is available to review and approve the trust document for only about $1000.    

  

A chart of considerations and factors is as follows: 

 

THE STEPPED UP BASIS CONVERSATION 
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Basis Step-Up Planning for Married Couples in Non-Community Property States 

No Planning JEST or Special Power of 
Appointment Trust 
Arrangements 

Alaska or Tennessee 
Community Property Trust 

Drafting and Design Time to 
Implement 

None. Requires sophisticated drafting 
and implementation. 

Can be simple to install. 

Creditor Protection Attributes No effect. Will typically expose assets to 
creditors to each owner spouse 
unless further planning is 
effectuated. 

Alaska creditor protection law 
applies. 

Annual Maintenance Costs None beyond what client is 
already paying. 

None but best to review assets 
and allocation within JEST 
periodically. 

$3,000 per year payment to 
Alaska trust company and 
requiring that the clients follow 
appropriate formalities they 
want to have creditor 
protection attributes. 

Administration After Death of 
First Spouse 

No special provisions needed. Must meet with qualified 
planner to decide how to 
allocate assets between one or 
two credit shelter trusts and 
administration issues. 

Can simply dissolve trust or 
maintain trust and step up has 
occurred. 

Degree of Tax Certainty Nonapplicable. The Service may challenge the 
stepped-up basis and funding 
of a credit shelter trust from 
the assets of the first dying 
spouse. 

Statutory support and over 
decades of community 
property case law eliminates 
stepped-up basis and full credit 
shelter trust funding issues. 



Dear Lawyer and CPA: 

  

Thanks for all the work you did for Mom and Dad over the years.  As the result of Dad’s recent death, we are having to sell their joint investment 

account assets to pay for Mom’s care.  My accountant says that we have to pay a 20% income tax on a lot of the gains as the result of this.  Was 

there any way that this could have been avoided? 

  

On a $400,000 portfolio this is costing over $71,000 in taxes. 

  

Thanks for helping our parents to avoid probate, but what about all these income taxes? 

  

Response from Planner; 

  

Dear Son of Clients Who is a Personal Injury Lawyer: 

  

I am glad to hear that your Mom is getting good care. 

  

We suggested consideration of a JEST trust or an Alaska community property trust, but they decided against this.  If you could wait to sell the 

assets after your mother dies you will not have the income tax. Maybe you could loan the money to your mother and let her hold the appreciated 

assets.   

  

 You and your siblings may consider doing this type of planning for yourselves now.  I can see that you are doing very well based 

upon the Billboards and television advertising.  Keep up the great work!! 

  

Conclusion   

  

Planners need to become accustomed to stepped-up basis planning being in the forefront of objectives and structuring.  The Alaska community 

property trust is extremely under-utilized, and the JEST trust or stepped-up basis power of appointment arrangements can be considered for those 

clients who for whatever reason would not prefer to use an Alaska community property trust. 

THE STEPPED UP BASIS CONVERSATION 
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• GPOAs in marital trusts must be narrow 

 

• However, all other GPOAs can be narrowly crafted to 

prevent any unwanted exercise as a practical matter 

 

• Can be conditioned on consent from a “non-adverse” 

party, essentially, a non-beneficiary – can even be a 

trustee!!! (though I personally would not use trustee) 

• Testamentary GPOA not necessarily subject to 

powerholder’s estate’s creditors (except e.g. CA, note 

a difference in uniform act draft, 2nd/3rd restatements) 

See page 28-30 of OBIT white paper outline 

Crafting GPOAs For Fidelity/Protection 
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• Adding/drafting GPOAs is easy when both spouses 
have under one’s AEA 

• First, has the IRS blessed a simple cap, and what 
would be wrong with that, anyway? 

• Trickier - Which assets do we want to soak up the 
coupon if the available exclusion amount is limited, 
and can we have assets chosen at the trustee’s 
discretion, the powerholder’s discretion?  Could this 
force pro-rata inclusion? Do we want a $500,000 block 
of stock with $490,000 basis to soak up the same 
“coupon” as a $500,000 building with basis of 
$180,000?  Only matters for mid-size/larger estates. 

 

See page 21-22 of OBIT white paper outline 

Capping Inclusion/GPOA to Soak Up AEA 
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Traditional AB Trust - Basis Effect 

John and Mary Doe Trust 

(could be joint or two 

separate trusts) 

John Doe Bypass  

Fbo Spouse (& children?)  

 < $5.25mm (or basic 

exclusion amount) 

Trust for children 

No change in basis for any 

asset (when children/trust 

sell property, capital gains on 

any post-death appreciation) 

John Doe Marital Trust  

Fbo spouse only,   

> $5.25mm (or basic 

exclusion amount) 

Trust for children 

All new basis except IRAs, 

Qualified plans, annuities 

(including step down) 

       At John’s Death 

       At Mary’s  Death 
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Marital (QTIP) Trust – Basis Effect 

        

John & Mary Doe Trust 

(could be joint trust or two 

separate trusts) 

John Doe Marital Trust  

Fbo Mary only,   

Entire estate goes to QTIP or 

outright, $5.34 million DSUE 

“ported”  

Trust for children 

All new basis except IRAs, annuities, qualified 

plans (including step down in basis, and 

discounted basis if fractional interests owned 

between Mary and QTIP) 

       At John’s Death 

       At Mary’s  Death 
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Optimal Basis Increase Trust – Basis Effect 

John Doe Trust 

(could be joint trust) 

w/optimal basis 

provisions 

John Doe OBIT  

Fbo Spouse (& children?)  

 < $5.25mm (or basic 

exclusion amount) 

Trust for children 

Step up in basis for assets 

w/basis < FMV 

(up to spouse’s AEA) 

Trust for children 

No change in basis (IRD, 

assets w/ 

Basis => FMV) 

John Doe Marital Trust  

Fbo spouse only,   

> $5.25mm (or basic 

exclusion amount) 

Trust for children 

All new basis 

(including step down) 

Planning Steps & Strategies  

       Uses GPOA or LPOA, Section 2041 

       To trigger estate inclusion and 1014 step up 

       At John’s Death 

       At Mary’s  Death 



23 

Ordinary “A/B” Trust – Ongoing Tax Effect 

       At John’s Death 

       Tax Effect   to Mary and the Doe Family during      Mary’s life 

John & Mary Doe Trust 

(could be joint trust or two 

separate trusts) 

John Doe Bypass (Credit 

Shelter)  

Trust Fbo Spouse (& children?)  

 < $5.34mm (or basic exclusion 

amount) 

Capital Gains taxed at 23.8% 

(long term)/43.4% (short term); 

Ordinary income at 23.8% 

(QD)/43.4% if not distributed 

John Doe Marital Trust  

Fbo spouse only,   

> $5.34mm (or basic exclusion 

amount) 

Capital Gains taxed at 23.8% 

(long term)/43.4% (short term); 

Ordinary income at 23.8% 

(QD)/43.4% if not distributed 
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“OBIT” Trust – Ongoing Tax Effect 

John & Mary Doe Trust 

(could be joint trust or two 

separate trusts) 

John Doe Bypass (Credit 

Shelter)  

Trust Fbo Spouse (& children?)  

 < $5.34mm (or basic exclusion 

amount) 

All income can be taxed at 

spouse’s, children’s or even 

charity’s rates if distributed or 

subject to withdrawal 

John Doe Marital Trust  

Fbo spouse only,   

> $5.34mm (or basic exclusion 

amount) 

All income can be taxed at 

spouse’s rates if distributed or 

subject to withdrawal (no 

ability to spray to children or 

charities) 

       At John’s Death 

 Tax Effect to Mary and the Doe Family during      Mary’s life 
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Portability? 

Advantages of portability include: 

• Simplicity  

• It can create a better tax deferral result than attempting to fund a 
credit shelter portion with an IRD asset such as an IRA  

• It provides protection for the poorer spouse being able to use 
the full AEA if that spouse dies first without having to give the 
poorer spouse enough assets to fully use that spouse’s AEA, 
which the wealthier spouse may not want to do 

    (no need for intervivos QTIPs to equalize, unless to exploit GST 
 or avoid simultaneous death or other portability anomalies) 

• Portability may better optimize basis for mildly appreciating 
assets (although not necessarily if the surviving spouse lives for 
a long time after the death of the first spouse). 
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Portability? 

Disadvantages of portability include: 

• Not indexed like the Basic Exclusion Amount - it is fixed 

• Does not apply to the GST tax, so the use of portability will cause the 
loss of the GST tax exemption of the first spouse to die (example: H 
dies w/$5 million to W, who dies with $10 million to only son, who then 
dies paying $2 million estate tax that could have been easily 
avoided if portability had been shunned or reverse QTIP used) 

• Outright bequests to a surviving spouse expose the assets to the 
creditors of the surviving spouse and, potentially, a new spouse, and 
could completely disinherit first to die’s children or other family. 

• Bequests to or for the benefit of a surviving spouse will cause a step-
down in basis to assets that have lost value since the death of the first 
spouse to die because IRC Sec. 1014 works both ways 
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Portability? 

Disadvantages of portability include (cont.): 

• A surviving spouse will lose the first-passing spouse's DSUEA if 

he or she remarries and the new spouse predeceases him or 

her (you cannot avoid this potential $2 million trap with prenup) 

• Does not apply, at least at present, to state death tax, which can 

cost a lot of state death tax at the death of the surviving spouse 

• Appreciation during the surviving spouse’s overlife is included in 

the surviving spouse’s estate, which could be substantial if the 

surviving spouse lives for a long time and the assets are 

properly invested (see Gassman’s article, $28 million mistake) 

• Statute of limitations remains open as to the DSUEA until the 

surviving spouse’s death 
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Portability? 

Disadvantages of portability include (cont.): 

• A bypass trust locks in the value of the AEA and can result in 
even more wealth transfer if the surviving spouse remarries and 
gift splits or harvests a DSUEA from the subsequent spouse 

• Tax Apportionment (IRC 2207A plus ORC 2113.86) with QTIP/ 
portability hurts first to die’s kids and favors the step-kids (e.g. –   
H leaves $10 million to QTIP, W has $10 million – who pays?!) 

• Portability only works with a surviving spouse, so a 
simultaneous death could be disastrous (example: 

    W has $10 million, marries H with $0 – plane disappears) 

Bottom line: Portability has its benefits and its place, but there 
might be better options to harvest basis adjustments at or prior to 
the surviving spouse’s death, and better options to mitigate 
ongoing income tax as well 



RUNNING THE NUMBERS ON THE PORTABILITY MISTAKE 
BY: ALAN S. GASSMAN, J.D., LL.M., KENNETH J. CROTTY, J.D., LL.M. AND 

CHRISTOPHER J. DENICOLO, J.D., LL.M. 

MARCH 4, 2014 DRAFT 

 Over and over again, we have heard many planners and commentators say that you can sit with a married couple who have a fairly 
long life expectancy and decide right then and there whether they should work to fund a credit shelter trust on the first death or “simply 
elect portability.”  These people state that this decision can be made at that time by taking into account the size of the couple’s estate, 
probable growth in savings, and the desire to avoid capital gains tax on the death of the surviving spouse. 
 
 We believe that in most cases this approach is completely wrong, and we feel that the numbers provided in the attached spreadsheet 
prove us right.  
 
 Planners and clients need to understand that the best position to be in after the death of one spouse is to have the flexibility for the 
surviving spouse, family, and advisors to decide how much should pass to a credit shelter trust that can have mechanisms which would allow 
for a stepped-up basis on the second death and how  much can pass to a Q-TIP trust for the surviving spouse. 
 
 If portability is going to be used then the GST exemption of the first dying spouse can still be preserved by allocation to a QTIP marital 
deduction trust that can pay income to the surviving spouse and will be considered as owned by the surviving spouse for estate tax purposes 
on the second death.  If an outright marital disposition or an income/general power of appointment trust is used then the GST exemption of 
the first dying spouse will be lost. 
 
 Many planners (and commentators also it seems) do not understand or are not keeping in mind that the trustee of a credit shelter 
trust can disclaim some or all of a disposition to pass to a Q-TIP trust to the extent that portability is determined appropriate, or that a credit 
shelter trust can actually become a Q-TIP trust, in whole or in part, by making a Clayton Q-TIP election, as described below. 
 
 This puts the family and their advisors in a great position.  They can look at expected future savings, spending, investment returns, life 
expectancy of the surviving spouse, and remarriage possibilities when considering credit shelter trust funding options. 
 
 For example, is the surviving spouse a wife who is likely to remarry because of her age and outlook?  If so, then the odds are that her 
new husband will die before she does.  If this happens her portability allowance may be reduced or lost if her new husband has used more of 
his estate tax exemption than her previous husband had available on his death, or the new husband’s fiduciaries do not allow for a portability 
election. 
 
 Does this mean that credit shelter trusts should always be formed if a husband dies first, but if not if a wife dies first?  Why would 
anyone try to foresee any of this? 
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RUNNING THE NUMBERS ON THE PORTABILITY MISTAKE 
 The opposite approach of allowing the surviving spouse or a Q-TIP trust trustee to disclaim  a marital devise into a credit shelter trust 
will not work most of the time, because of the well known propensity of surviving spouses to be unwilling to disclaim into a credit shelter trust 
because of financial insecurity, and the desire to not lose the ability to appoint how the credit shelter trust assets will pass on the surviving 
spouse’s death. 
 
 If one spouse dies five years after documents are drafted and the documents provide for a credit shelter trust to be funded, then there 
will be an ability to see what the federal estate tax exemption level is, what the income tax situation is, what the assets are, and who will be 
around to guide them. 
 
 Further, the typical married couple has a fairly short attention span and does not authorize lawyers and accountants to spend a few 
hours running numbers and explaining scenarios with this type of situation.  Isn’t it much better to wait until you know what the exact situation 
is after the death of one spouse, when the surviving spouse is much more willing to allow numbers to be run and alternatives to be 
considered? 
 
 Why do so many planners resist the idea of the JEST system that can allow the surviving spouse and advisors to permit assets 
considered as held by or for the surviving spouse to pass to a Credit Shelter Trust B that may facilitate a stepped-up basis in that spouse’s own 
assets, and avoidance of federal estate tax on the second death? 
 
 The private letter rulings and TAM cited in our JEST materials directly support the proposition that credit shelter trust funding is 
permitted and Credit Shelter Trust B can have features to help to substantially increase the possibility that the stepped up basis can be obtained 
on the first death. 
 
 Trust protectors can have the power to give the surviving spouse the ability to appoint assets to creditors of his or her estate on the 
second death to the extent that the surviving spouse has extra estate tax exemption available and assets within the credit shelter trusts are 
best situated to receive a step-up in basis on the second death. 
 
 With the above in mind, why would any planner representing a moderately successful family not keep the doors open for the above 
possibilities? 
 
 Within a few years we will know whether the IRS accepts the JEST trust technique, and far more about what our tax system and our 
clients will be and prefer. 
 
 Please do not slam the door shut on your clients just because you have not thought through the above considerations. 
 
 The following examples demonstrate how devastating the use of portability can be. 
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CREDIT SHELTER TRUST VS. 

PORTABILITY – A MATHEMATICAL 

EXAMPLE 
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Assumptions 
 

Married Couple 
 
Current Assets: $8,340,000 
 
Value of Assets on Second Death: $17,340,000 
 
All Assets have a zero income tax basis. 
 
Capital Gains Tax Rate: 23.8% 
 
Neither Spouse has used any of their $5,340,000 exemptions. 
 
One Spouse dies in 2014. 
 
The estate tax exemption for the surviving Spouse will be 
$8,000,000. 
 
Portability will be available. 
 
 
 

FULL FUNDED CREDIT SHELTER TRUST 
 

    
 
 

 
 
 
 
 
 

Total Tax Owed $1,428,000 

First Dying Spouse 
 

$5,340,000 Credit Shelter Trust 
 
 

Surviving Spouse 
 

$3,000,000  Assets 

$11,340,000 
($5,340,000) Basics 
  $6,000,000 
       x 23.8% 
 $1,418,000  Capital Gains Tax 

Values on Death of Surviving Spouse 

  $8,000,000 
($8,000,000) Estate Tax Exemption 
                $0 
           x 40% 
                $0  Estate Tax Owed 



34 

FULLY  FUNDED CREDIT SHELTER TRUST WITH BASIS STEP-UP 

Total Tax Owed $952,000 

First Dying Spouse 
 

$5,340,000 Credit Shelter Trust 
 
 

Surviving Spouse 
 

$3,000,000  Assets 

$11,340,000 
($7,340,000) Basics 
  $4,000,000 
         x 23.8% 
     $952,000  Capital Gains Tax 

If a general power of appointment is used and 
$2,000,000 of the Credit Shelter Trust is 
treated as owned by the Surviving Spouse, 
then: 
 
Values on Death of Surviving Spouse 

  $6,000,000 
($8,000,000) Estate Tax Exempt 
                $0 
           x 40% 
                $0  Estate Tax Owed 
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100% RELIANCE ON PORTABILITY 

With Portability 
Surviving Spouse Does Not  
Remarry 

Loss of Portability 
Surviving Spouse Remarries  
and New Spouse Dies First  
and has no Estate Tax 
Exemption Remaining, or 
 Does Not Allow for Portability 

Values on Death of Surviving Spouse 

No Credit Shelter Trust 
$17,340,000      Assets 
 ($8,000,000)    Estate Tax Exemption 
 ($5,340,000)    Portability Allowance 
    $4,000,000 
               x40% 
    $1,600,000  Net Estate Taxes 
 

NO CAPITAL GAINS TAX 
 

No Credit Shelter Trust 
$17,340,000      Assets 
 ($8,000,000)    Estate Tax Exemption 
                 ($0)     Portability Allowance 
    $9,340,000 
               x40% 
    $3,736,000  Net Estate Taxes 
 

NO CAPITAL GAINS TAX 
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50% CREDIT SHELTER TRUST AND 50% PORTABILITY 

First Dying Spouse 
 

$2,670,000 Credit Shelter Trust 
 
 

Surviving Spouse 
 

$5,670,000  Assets 

Values on Death of Surviving Spouse 

$5,670,000  Assets 
 
($2,670,000) Basics 
  $3,000,000 
        x 23.8% 
     $714,000  Capital Gains Tax 

$11,670,000  Assets 
($8,000,000) Estate Tax Exemption 
($2,670,000) Portability Allowance 
  $1,000,000 
             x 40% 
      $400,000  Estate Tax Owed 

Total Tax Owed $1,114,000 

IF NO PORTABILITY 
ALLOWANCE 

 
Surviving Spouse Remarries 
and New Spouse Dies First 
and Has No Estate Assets 
Exemption Remaining, or 
Does Not Allow for Portability 
 
 

$5,670,000   Assets 
 
 
 
 
 
 
 
 
$11,670,000  Assets 
($8,000,000) Estate Tax Exemption 
                   $0 Portability Allowance 
  $3,670,000 
             x 40% 
   $1,468,000  Estate Tax Owed 
 
   $2,182,000   Total Tax Owed 



PROTECTIVE TRUST LOGISTICAL CHART 

First Dying Spouse’s  

Revocable Trust 

Surviving Spouse’s  

Revocable Trust 

$5,430,000* 
Remaining 

Assets 

Family 

(By-Pass) 

Generation Skipping Trust 
(Not taxed in surviving spouse’s estate) 

QTIP Non-

GST Trust 
(Marital Deduction Trust that 

is not generation skipping) 

Generation 

Skipping Trusts for 

Children 

Children’s 

Trust (or 

distributions) 

Surviving spouse 

can have the right 

to redirect how 

assets are 

distributed on 

second death. 

Benefits children and grandchildren. 

Not estate taxable in their estates. 

Benefits children. 

Taxable in their estates. 

Surviving Spouse’s Revocable Trust 

(Will include assets owned jointly on first 

death) 

$5,800,000?* 
 

Remaining 

Assets 

Generation 

Skipping Trusts for 

Children 
(Will merge with first dying spouse’s Generation 

Skipping Trusts shown on left) 

Children’s 

Trust (or 

distributions) 

Benefits children and grandchildren. 

Not estate taxable in their estates. 

Benefits children. 

Taxable in their estates. 

During both 

spouse’s 

lifetimes: 

Upon first 

death in 

2015: 

During 

surviving 

spouse’s 

remaining 

lifetime: 

Upon 

second 

death: 

After deaths 

of both 

spouses: 

*Assumes first spouse dies in 2014 and that the surviving spouse dies in a later year when the estate tax exemption has gone up to $5,800,000 (based upon 8.57% cumulative inflation).  The estate tax exemption is $5,340,000 for those that die 

in 2014, and $5,430,000 in 2015, and increases with inflation in $10,000 increments. 

If the first spouse does not use the entire exemption amount, what remains may be added to the surviving spouse’s allowance under the “portability rules” but will not grow with inflation. 

Life Insurance 

Trust 
(Irrevocable and 

Owns Life Insurance 

on First Dying 

Spouse) 

Held for 

Surviving Spouse 

& Children 

May be Generation 

Skipping to be held 

as Separate Trusts 

for Children 
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CREDIT 

SHELTER 

TRUST B 

ALTERNATIVE  

A 

ALTERNATIVE  

B 

Formed from assets of the 
share of the surviving spouse.  
 
Expected to be considered as 
being transferred to Credit 
Shelter Trust B by the first 
dying spouse for federal estate 
tax purposes pursuant to Ltr. 
Ruls. 200101021  and 
200210051. 
 
The IRS could claim that Credit 
Shelter Trust B was funded by 
the surviving  spouse.  
 

Accepted as funded by first dying spouse. 
 
Will not be subject to estate tax at the level of the surviving spouse. 
 
Will not be subject to creditor claims of the surviving spouse. 
 
This is the optimum result. 

Considered as funded by surviving spouse. 
 
Might be subject to estate tax at the level of the surviving spouse. 
 
Might be subject to creditor claims of the surviving spouse unless local 
law of the Trust provides otherwise. 

JEST CREDIT SHELTER TRUST B PLANNING 

STRATEGY #1 Incomplete Gift Treatment 
The  surviving spouse maintains a power of appointment over the 
Trust assets, which causes the Trust to be considered  as an 
incomplete gift for federal gift tax purposes, and the Trust assets 
will be considered as owned by the surviving spouse for estate tax 
purposes  on his or her death.  
 
In light of the IRS’ position in CCA 201208026, it is best to give the 
surviving spouse a lifetime power of appointment over the assets 
in Credit Shelter Trust B to assure that an incomplete gift results 
for federal gift tax purposes. 
 
If there are separate children for each spouse or a concern that 
the surviving spouse might not appropriately exercise a power of 
appointment, then it could be limited to being exercisable only 
with a consent of non-adverse parties, or limited to the extent 
needed to avoid imposition of federal gift tax by funding under a 
formula clause. 

STRATEGY #2 – Complete Gift Treatment 
Considered as a complete gift by surviving spouse. 
 
If the surviving spouse disclaims all powers of 
appointment over the Trust, then the transfer to 
Credit Shelter Trust B is considered to be a complete 
gift by the surviving spouse, and the Trust will not 
be subject to federal estate tax of the surviving 
spouse’s estate. 
 
The value of the assets passing to Credit Shelter 
Trust B would  reduce the surviving spouse’s 
$5,340,000 exemption. 
 
Give the surviving spouse the power to replace Trust 
assets with assets of equal value so then it can be 
considered a defective grantor trust if this occurs. 

NOTE applicable to both Strategy 1 and Strategy 2: Situs Credit Shelter Trust B in an asset protection trust jurisdiction to avoid having creditors be able to reach into the Trust, and also 
to avoid the Trust being included in the surviving spouse’s estate if the surviving spouse was considered as a contributor to the Trust for federal estate and gift tax purposes. 
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IRREVOCABLE FUNDED DOMESTIC AND INTERNATIONAL WEALTH 

ACCUMULATION TRUST CATEGORIES: WHERE WILL YOUR CLIENT BEST FIT? 

40 

A B C 

 
 

IRREVOCABLE, 
COMPLETE GIFT TRUST 

SETTLOR NOT A BENEFICIARY 

 
 

Shielded from  
future estate  
tax of settlor 

 
IRREVOCABLE 

COMPLETE GIFT  
TRUST 

SETTLOR IS A BENEFICIARY 

Shielded from future 
estate tax of settlor – but 
in case PLR 200944002 is 
not correct – empower a 
third party to deprive the 
settlor of distribution 
rights more than 3 years 
before the settlor dies – 
IRC §§ 2035 & 2036 

IRREVOCABLE  
INCOMPLETE GIFT TRUST 

 
Treated as if no gift occurred 
for federal estate and gift tax 
purposes – business purpose 
is wealth preservation for 
family members. 

1. Most 
Domestic States 
– Including 
Florida  

A1 Protected from creditors of the settlor, and some but not all of the creditors of 
the beneficiary. 
Exception Creditors: 
• Support obligations: beneficiary’s child, spouse or former spouse (i.e., FL, CA, 
NY, NJ) 
•Person who has provided services for the protection of the beneficiary’s interest 
in the trust (i.e., FL) 
•State or U.S. claim empowered by state or federal law (i.e., public support 
obligations in CA) 
•Some states have more exceptions, (i.e., criminal restitution in CA, or punitive 
damages arising from manslaughter or murder in NJ) 
•Future legislation – What can they get you on next? 
NOTE – May benefit spouse but be careful under IRC 2036.  If spouse is 
beneficiary cannot toggle off tax defective status unless an adverse party can 
approve all distributions to spouse. 

B1 Will be subject to estate tax under IRC § 2036 because the 

settlor may be seen as retaining benefit by having the trust pay 
his/her creditors – Revenue Ruling 2004-64 

C1 If grantor is beneficiary 
there will be no creditor 
protection – if grantor is not 
beneficiary then see A1 for 
exceptions 
 
Any creditor may be able to 
reach into the trust (unless 
the trust flees to another 
jurisdiction – don’t forget the 
flee clause) 

2. Nevada A2 Protected from all creditors – subject to 2 year Statute of Limitations  
(Much safer – assuming Nevada law applies) 

B2 IRC § 2036 should not be an issue if PLR 200944002 C2 Same as A2: 
All creditors, 2 yr statute 

3. Alaska, 
Delaware, and 
Wyoming (WY 
recently passed 
amendments to 
Uniform Trust 
Code 

A3 Delaware has a 4 year Statute of Limitations and exceptions for divorcing 
spouse, alimony and child support, as well as for preexisting torts. 
 
Alaska has a 4 year Statute of Limitations and an exception only for a divorcing 
spouse. 
 
Wyoming has a 4 year Statute of Limitations and exceptions for child support, 
property listed on an application to obtain creditor, or for fraudulent transfers. 

B3 PLR 200944002 indicates that Alaska is fine – but ex-spouse 
creditors can get into a trust and may upset the apple cart under 
present Alaska law.  Only single clients should use Alaska? 
 
Delaware and Wyoming have more exception creditors and may be 
more susceptible under PLR 200944002. 

C3 Same as A3: Delaware, 
Alaska, Wyoming have 4 year 
statutes.  Delaware has 
exceptions for support 
obligations and preexisting 
torts.  Alaska has an exception 
only for a divorcing spouse.  
Wyoming has exceptions for 
child support, property on an 
application for creditor, or 
fraudulent transfer. 

4. Offshore – 
Nevis, Belize, 
Cook Islands 

A4 Completely protected depending on jurisdiction 
 
NOTE: Must remain defective for income tax purposes – cannot toggle off except 
by moving the trust to the United States. 

B4 Should be as good as Nevada – Belize has a 1 day statute C4 Should work fine as in A4 – 
no full faith and credit clause 
or state law jurisdiction 
concerns. 



FACTOR NEVADA ALASKA UTAH 

ISLE OF 
MAN/JERSEY 

(Channel Island) NEVIS BELIZE 

Asset protection 
law – Statute of 

Limitations 

Strong/2 years – 
BUT full faith and 

credit issue 

Strong/4 years – 
BUT full faith and 

credit issue 

Strong/2 years – 
BUT full faith and 

credit issue 

No statutory 
limitation on 

fraudulent transfer 
–  unless import 

law of jurisdiction 
of a Co-Trustee Strong/2 years 

Strong/1 day 
statute! 

Approximate 
minimal cost to 
open trust and 

annual fees. 

$250 to open 
$1,500 per year 
thereafter 

$750 to open 
$3,000 per year 
thereafter 

500 to open 
$1,500 - $3,300 per 
year thereafter 

$1,600 to open 
$1,600 - $3,300 per 
year thereafter 

$1,750 min to open 
$2,500-$5,000 per 
year thereafter 
depending on value 
of trust 

$700 fee to 
register; 
$1,100 - $2,300 per 
year thereafter 

Risk of theft.  Very low. Very low. Very low Should be very low. 
Low, if you use a 
safe trust company. Not sure. 

Use of subsidiary 
entities permitted- 
settlor can be 
Manager of entity. YES YES YES YES YES YES 

Reputation with US 
courts. 

Does the judge 
gamble? 

Does the judge like 
cruises? 

Does your judge like 
hiking? 

Does the judge 
know European 
history? 

Does the judge like 
Four Seasons Hotels 
or Alexander 
Hamilton (born 
there). 

Has the judge read 
SEC v. Banner Fund 
International, or like 
barrier reefs? 

Commonality of 
use of Swiss or 
Bermuda 
depositories. 

New concept Not common Not common Common in these 
islands for 
centuries 

Common Common 

WHAT IF YOU DECIDE NOT TO FORM THE TRUST IN YOUR HOME STATE? 
SHOULD I STAY OR SHOULD I GO? 
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FACTOR NEVADA ALASKA UTAH 

ISLE OF 

MAN/JERSEY 

(Channel 

Island) NEVIS BELIZE 

Use of Trust 

Protectors. 

New concept New concept Fairly new concept 

(2003) 

Since the 1700s  Normal Normal 

Quality of service. High High- time zone 

difference 

High British-style/time 

zone difference 

Small town- 

usually good. 

Mayberry RFD  

Allows importation 

with statute of 

limitations tolling 

from inception of 

trust at where it 

was imported 

from? 

YES if original 

situs has 

substantially 

similar spendthrift 

laws 

YES  YES The Statute of 

Elizabeth provides 

that fraudulent 

transfers should be 

void, not subject to 

any limitation 

period 

YES YES 

Toggling off is 

possible?  

YES YES YES NOT unless there 

is one or more U.S. 

beneficiaries  

NOT unless there 

is one or more U.S. 

beneficiaries   

NOT unless there 

is one or more U.S. 

beneficiaries  

Provides for 

contingency fee 

payments? - 

Number of lawyers 

YES 

  

About 10,000 

attorneys 

YES 

About 4,000 

attorneys  

YES 

About 8,000 

attorneys 

NO, about 170 

attorneys in Isle of 

Man, and 150 in 

Jersey 

Most lawyers are 

conflicted 

NO, about 100 

attorneys 

Most lawyers are 

conflicted 

NO, about 150 

attorneys 

Most lawyers are 

conflicted 

Rule Against 

Perpetuities  

365 years 1,000 years 1,000 years 150 years Does not apply Abolished 

WHAT IF YOU DECIDE NOT TO FORM THE TRUST IN YOUR HOME 

STATE? SHOULD I STAY OR SHOULD I GO? 
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Nevada Alaska Nevis Belize 

Time Limit 2 years 4 years 2 years 1 day! 

Statute N.R.S. § 166.170 AK ST § 34.40.110 Nevis International Exempt 

Trust Ordinance, 1994 – 

Section 24.3 

Trusts Act –  

No fraudulent conveyance 

statute.  

Effect on Known 

Preexisting Claims 

If a creditor when the transfer is 

made, the creditor must 

commence the action within 2 

years of the transfer OR 6 

months after the person 

discovers or reasonably should 

have discovered the transfer, 

whichever is later.  

If a person is a creditor before 

the settlor’s assets are 

transferred to the trust, an 

action must commence within 4 

years of the transfer OR 1 year 

after the transfer is or 

reasonably could be discovered, 

whichever is later.  

If the person is a creditor when 

the transfer is made, an action 

must commence before the 

expiration of 2 years after the 

cause of action arose, 

regardless of when the creditor 

learned of this.  For transfers to 

international trusts, the action 

must commence no more than 1 

year after the date of 

establishment or transfer.  

It is not possible to start a 

fraudulent conveyance action in 

Belize civil courts in order to 

recover the assets of a creditor 

protection trust in such foreign 

jurisdictions as the U.S. 

Effect on Post-Transfer 

Fraudulent Claims 

If the person becomes a creditor 

after the transfer is made, the 

creditor must commence the 

action within 2 years of the 

transfer.  

If the person becomes a creditor 

subsequent to the transfer into 

trust, the action must 

commence within 4 years of the 

transfer 

A creditor whose claim arose 

after the transfer to a settled or 

established trust, cannot pursue 

the trust, even if within the 2 

years. 

Belize has repealed provisions 

against fraudulent conveyances 

so that protection is immediate.  

While a trust can be set aside 

for reasons such as duress, 

fraud, undue influence, or 

incapacity of the settlor, it 

cannot be set aside for claims 

by creditors. 

FRAUDULENT CONVEYANCES & STATUTES OF LIMITATIONS 

FOR DOMESTIC AND FOREIGN TRUSTS 
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Nevada Alaska Nevis Belize 

Other Requirements A creditor may not bring an 

action with respect to transfer 

of property to a spendthrift trust 

unless a creditor can prove by 

clear and convincing evidence 

that the transfer of property was 

a fraudulent transfer pursuant to 

chapter 112 of NRS, or that the 

transfer violates a legal 

obligation owed to the creditor 

under a contract or a valid court 

order that is legally enforceable 

by that creditor.  

Must establish by clear and 

convincing evidence that the 

settlor’s transfer of property in 

trust was made with the intent 

to “defraud” that creditor, and 

the trust has certain provisions 

favoring the settlor. 

If the trust is created with a 

transfer restriction, the settlor 

must sign a sworn affidavit 

with statements including – no 

pending or threatened court 

actions, not in default of child 

support payments, etc.  

Standard is “beyond a 

reasonable doubt” that a 

transfer was fraudulent as to the 

particular creditor.  

A creditor must post a bond of 

$12,500 to lodge a complaint 

against a trust registered in 

Nevis 

The Court may declare a trust 

invalid or unenforceable in 

accordance with the terms of 

the Trust Act.  

Statutory Exception 

Creditors 

Does not provide for any Divorcing spouse – unless 

otherwise agreed to in writing 

by the parties to a marriage, the 

interest in the trust is property 

subject to division to the extent 

those assets were transferred 

after the settlor’s marriage OR 

within 30 days before the 

settlor’s marriage unless the 

settlor gives written notice to 

the other party to the marriage 

of the transfer  

Does not provide for any Does not provide for any 

Note: Out of the 13 states that allow Domestic Asset Protection Trusts, Nevada and Hawaii have a 2 year statute of limitations, South Dakota and Utah have a 3 
year statute of limitations, and all other states have a 4 year statute of limitations.  
 

FRAUDULENT CONVEYANCES & STATUTES OF LIMITATIONS 

FOR DOMESTIC AND FOREIGN TRUSTS 
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JOINT TRUST EXPLANATION LETTER 

John and Ann Client 
123 Main Street 
Clearwater, FL 33756 
 
 RE: CLIENT JOINT LIVING TRUST 
 
Dear John and Ann: 
 
 Traditionally, each spouse has a separate revocable trust, and on the death of that spouse only the assets held by or payable to 
the revocable trust of that first dying spouse can be held as an irrevocable protective trust for the surviving spouse. 
  
 This leaves the surviving spouse with his or her own revocable trust assets, which are then subject to federal estate tax if the 
surviving spouse has a large enough estate, and potential undue influence if a new person comes into the surviving spouse’s life at any time.  
This could especially be a concern in the surviving spouse’s later years when physical and mental health may not be good, thus presenting a 
wealth protection challenge for the surviving spouse, the children and  grandchildren. 
  
 Also, the assets owned by the surviving spouse will typically be subject to capital gains tax upon sale if they have gone up in value 
since they have been acquired. 
  
 With a joint revocable trust, a married couple can title their assets into one trust instead of two, and typically do not need to 
worry about balancing assets between the husband's trust and the wife’s trust.  Trust assets can be considered to be held one-half for the 
husband and one-half for the wife, and for tax purposes we typically give each spouse the ability to withdraw “their half” at any time and for any 
reason. 
 
 Joint revocable trusts have typically not been used for Floridians because of some technical issues that are described in the 
attached article.  Your trust follows the pattern of a JEST (Joint Exempt Step-Up Trust), which is a new technique that has been designed to take 
into account possible IRS challenges to tax benefits.   
   
 The tax benefits that we seek here are (1) a new fair market value tax basis for the joint trust assets on the death of one of you, so 
that assets can be sold at that value without triggering capital gains tax; and (2) maximizing the assets that can be placed under a credit shelter 
trust to benefit the surviving spouse without being subject to federal estate tax on the second death.   
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JOINT TRUST EXPLANATION LETTER 

 Each spouse has a separate share under the joint revocable trust, and we have drafted so that each spouse is able to withdraw his 
or her share without consent of the other spouse.  We have done this to avoid having a reportable gift be considered to have occurred under the 
gift tax law if and when one spouse makes a contribution of assets to the share of the other spouse.  The alternative to an absolute withdrawal 
right would be that the non-gifting spouse has (1) the absolute right to all income from his or her share; (2) the exclusive right to receive any 
distributions of principal from such share during his or her lifetime; and (3) the power to direct how the assets in that share pass on death, which 
may be subject to having to obtain consent from one or more individuals or trust companies who are not beneficiaries of the trust.   
  
 Some married couples prefer to have joint approval before a withdrawal can take place, but there is a possibility that a transfer of 
assets into a joint trust that increases the value or assets held under one spouse’s share would be considered a reportable gift under the gift tax 
law that would use up part of the transferring spouse’s $5,340,000 gift tax exclusion (or whatever that exclusion is for any spouse who has 
already made taxable gifts during his or her lifetime).  If the spouse whose share is increased has the right to withdraw what is placed in the 
trust, or alternatively the absolute right to all income, the exclusive right to receive any distributions of principal from the Trust and the power to 
appoint assets on death, then this should not cause any reduction of the transferring spouse’s gift tax exclusion based on technical provisions 
that are known as the marital deduction.   
 
 Some advisors believe that it is sufficient to give the spouse whose share has increased the right to make the withdrawal only 
after getting written confirmation from one or more independent advisors or a trust company that the spouse is not under undue influence and 
is thinking competently, but we have not added that type of “safety clause” into the first draft of this Joint Trust.  If you want this type of safety 
clause, please let us know.   
  
 In addition, in order to attempt to fund a “credit shelter trust” on the first death, so that assets can be held for the health, 
education, maintenance and support of the surviving spouse without being subject to federal estate tax on his or her death, we believe that it is 
necessary to give the first dying spouse the right to direct how the assets held under the surviving spouse’s share will be used to fully fund the 
credit shelter trust.  Otherwise the assets going into a credit shelter trust that are funded from the share of the surviving spouse will not be 
considered to have been contributed to the credit shelter trust by the surviving spouse. 
 
 In order to have the trust follow the Private Letter Rulings that the IRS granted to taxpayers setting up joint trusts in 2001 and 
2002, we have provided that the first dying spouse can appoint all of the trust assets into a credit shelter trust for the benefit of the surviving 
spouse, or to creditors of the estate of the first dying spouse.  Having the power to appoint assets to creditors of the estate of the first dying 
spouse satisfies a technical requirement under the Internal Revenue Code which addresses when an asset will be considered as owned by a 
deceased person for estate tax and income tax purposes. 
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JOINT TRUST EXPLANATION LETTER 

 These same Internal Revenue Code provisions state that any such power will be sufficient even if exercisable only with the 
consent of one or more individuals or a trust company that has no interest in the trust as a beneficiary.  There is still concern that the IRS could 
take the position that this type of limitation on this power of appointment could make it illusory and therefore nonexistent.  However, most 
advisors that we have spoken with feel that it is worthwhile to take this tax risk, as opposed to taking the risk that the first dying spouse might 
become disoriented or might be taken advantage of and inadvertently appoint all of the trust assets to someone who somehow positions 
themselves to become a creditor of the surviving spouse.   
  
 There is also a question under Florida law as to whether creditors of an individual who has the power to appoint trust assets can 
reach the assets subject to such power.  This was the law in Florida when the legislature adopted the British common law in the 1800s, but when 
the Florida Trust Code was revised in 2007, this issue was not specifically addressed.  We discussed this with the law professor who was the 
primary drafter of the revised Florida Trust Code, and he felt that it was not a material concern, but having the additional precaution of the 
power only being exercisable in conjunction with consent from an independent party helps to assure that this will not be a problem. 
  
 On the subject of creditor protection, under this trust the creditors of one spouse would be able to reach such spouse’s share of 
the Trust assets.  This is different from when spouses in Florida own assets jointly as tenants by the entireties, in which event a creditor would 
have to have a judgment against both spouses to pursue joint assets. 
  
 This is pretty much the same situation as applies when each spouse has a separate revocable trust.  Under the traditional separate 
revocable trust approach, the creditors can usually reach all of the assets under the revocable trust of the spouse who has a judgment against 
them. 
  
 We can nevertheless make the joint trust assets more difficult to reach by having the joint trust own less than 100% of limited 
liability company or limited partnership interests, which can be discussed if you like. 
 
 [THE FOLLOWING PARAGRAPH IS FOR USE IN STATES WHERE TENANTS BY THE ENTIRETIES CREDITOR PROTECTION IS 
OTHERWISE OFFERED, SUCH AS FLORIDA (JEST TRUST ASSETS WILL NOT QUALIFY FOR TENANCY BY THE ENTIRETIES PROTECTION): 
   
 Some clients place a large portion of their assets into tenancy by the entireties, which would be separate and apart from titling 
assets under this trust.  Creditors of one spouse cannot reach tenancy by the entireties property, but creditors of one of you will be able to reach 
the trust share of the spouse who has the creditor situation.  If you prefer creditor protection over the tax and dispositive features of this trust, 
please let us know.] 
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 As the result of the above, on the death of one of you the share of the deceased spouse will fund “Credit Shelter Trust A” to the 
extent of the first dying spouse’s federal estate tax exemption allowance, which is presently $5,340,000 for individuals who have never used part 
of their allowance.  Therefore, we expect that after the death of one of you a portion of the assets will be held under Credit Shelter Trust A as a 
conventional “family trust” that can be held for the health, education, maintenance and support of the surviving spouse and for your 
descendants.  Under the estate tax laws, the surviving spouse can be the sole Trustee of this trust, although we urge clients to encourage a co-
trusteeship in case the surviving spouse is hurt in a common accident, disoriented by the loss of the other spouse, or in need of a co-trusteeship 
to avoid undue influence.  Another reason for co-trusteeship is to help make sure that things are appropriately thought through, and that there 
are checks and balances, not only after the death of the surviving spouse, but also for the surviving spouse’s entire remaining lifetime. 
  
 If the first dying spouse has less than the amount that passes estate tax free in their trust share (including any life insurance, 
annuity contracts, or other items that are owned by the first dying spouse and made payable to the joint trust), then in order to make the best 
use of the first dying spouse’s estate tax exemption, we have a separate “Credit Shelter Trust B” being funded from the surviving spouse’s share 
by means of the power of appointment and language described above. 
  
 Credit Shelter Trust B is intended to fulfill two objectives. 
  
 First, the Private Letter Rulings described above indicated that if the first dying spouse has a power to appoint assets in the 
surviving spouse’s share, then these assets can pass to another “creditor shelter trust” that can benefit the surviving spouse for his or her 
lifetime and over which the surviving spouse can direct the disposition on his or her later death.   
  
 Private Letter Rulings issued by the IRS are not binding on future taxpayers, and these Private Letter Rulings have been criticized 
by some commentators.  Many experts nevertheless believe that the Private Letter Rulings reflect the current state of the tax law in this area, 
that the IRS’s conclusions in these Private Letter Rulings are logical and sound, and that following the road map presented by these Rulings is 
appropriate.  
    
 The second reason is that we believe that there is a better chance of having the assets that come from the surviving spouse’s 
share receive a stepped-up income tax basis (so as to avoid capital gains tax on appreciation that occurs up through the date of the first dying 
spouse’s death) by using this trust system. 
  
 Based upon the IRS’s conclusion, there would be no step-up in basis for assets coming from the share of the surviving spouse 
because of an Internal Revenue Code provision (Section 1014(e)), which indicates that if someone gives an asset away and inherits it back within 
one year, there is no stepped-up income tax basis on such asset.   
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 Based upon the IRS’s conclusion, there would be no step-up in basis for assets coming from the share of the surviving spouse 
because of an Internal Revenue Code provision (Section 1014(e)), which indicates that if someone gives an asset away and inherits it back within 
one year, there is no stepped-up income tax basis on such asset.   
  
 We are not sure how the IRS reached the conclusion that an asset placed in a trust that pays health, education and maintenance 
benefits to a person would be considered to have been transferred to them, but this is apparently the IRS’s position. 
  
 Given your financial situation, for situations where the assets of the surviving spouse and the assets held under Credit Shelter 
Trust A should be sufficient to support the surviving spouse for his or her lifetime, it may be best to not have the surviving spouse be a 
beneficiary of Credit Shelter Trust B, in order to have a better chance of avoiding capital gains tax under the stepped-up basis rules.  We have 
therefore drafted to provide that only your descendants will be beneficiaries of Credit Shelter Trust B, unless or until the Trust Protectors would 
decide to add the surviving spouse as a beneficiary pursuant to Section 4.07(1) of the Trust Agreement. 
  
 The Trust Protectors would be independent parties that would be named in the Trust Agreement, and would have the power to 
amend the Trust or alter circumstances relating to the Trust in certain situations.  We have provided for our normal Trust Protector language at 
Section 6.18 of the Trust Agreement, and we can discuss who you would like to have serve in this capacity. 
  
 If the surviving spouse is added as a trust beneficiary immediately after the death of the first dying spouse, then the IRS might 
take the position that the surviving spouse was intended all along to be a beneficiary of Credit Shelter Trust B, and that the stepped-up basis 
should be denied, although it seems to us that they would have to really stretch the law to get to this result. 
   
 Another issue that arises with respect to Credit Shelter Trust B is whether creditors of the surviving spouse would be able to reach 
into the trust.  Under Florida law, a trust established and funded by a beneficiary is subject to being invaded by creditors of the beneficiary to the 
extent that the Trustee has the ability to make distributions for the contributor/beneficiary. 
  
 While this area of law is not clear, this would be another good reason not to have the surviving spouse as a beneficiary of the 
trust.   
  
 Under the estate tax law, assets held in a trust that are reachable by the creditors of a beneficiary who funded the trust is subject 
to federal estate tax as if the contributor retained ownership of the trust assets.  This is based upon the idea that the contributor could run up 
debt and have the debt paid for by the trust, which would therefore indirectly cause the trust to be providing benefits to the contributor.   
  

50 



JOINT TRUST EXPLANATION LETTER 

 For this reason, it is best that the surviving spouse not be a beneficiary of Credit Shelter Trust B, or that Credit Shelter Trust B have 
a co-Trustee who manages the trust from an asset protection trust jurisdiction.  An asset protection trust jurisdiction would be a state or country 
that does not permit creditors of a contributor to reach into the trust.  Presently, the most popular asset protection trust jurisdictions are 
Nevada, Delaware, Alaska, Nevis, Belize, and the Cook Islands. 
  
 We have provided that the Trustees appointed under Credit Shelter Trust B have the authority to appoint a Trustee situated in a 
credit protection trust jurisdiction so that if and when the first spouse dies, this can occur if the estate tax law or Florida law is not settled by that 
time on whether the surviving spouse would be considered a contributor to Credit Shelter Trust B. 
  
 Because the transfer of this type of trust to an asset protection jurisdiction might be set aside by a court if (1) it is discretionary on 
the part of the Trustee; and (2) the surviving spouse has a creditor situation at the time of the death of the first dying spouse, we have provided 
that having the co-Trustee in a creditor protection jurisdiction is mandatory, unless determined not to be necessary by the Trust Protectors.  
  
 It is possible that the IRS will claim that the surviving spouse made a gift to Credit Shelter Trust B, as opposed to it being 
considered as funded by the surviving spouse the way that this was characterized in the Private Letter Rulings. 
  
 If this is the case then the surviving spouse’s gift and estate tax exclusion will be reduced by the amount transferred to the trust, 
and we have provided language to give the surviving spouse the power to appoint the assets that would be considered as gifted by the surviving 
spouse to the extent that such gift would otherwise cause the imposition of gift tax.  This will cause the deemed gift above the surviving spouse’s 
remaining gift tax exemption to be considered “incomplete” for federal tax purposes, which would not cause any gift tax to be incurred in the 
unlikely event that the IRS applies such characterization. 
  
 It is imperative that the survivor of the two of you and the successor trustees contact our office or another qualified estate and 
trust law firm to discuss administration of the trust in the event of the death of one of you.  We also encourage you to check back with us 
every two or three years to review your overall situation and whether the trust might be appropriately updated to improve the expected 
results for you and your family. 
 
  
 Please do not hesitate to contact me if you have any questions with respect to the above.  Thank you for the opportunity to be of 
service. 
  
       Best personal regards, 
       Alan S. Gassman 
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• Remember that lifetime gifts have a carry over basis, bequests left at 

death have a date of death basis. 

 

• Be careful HOW you give away if you have smaller estate, using an 

irrevocable trust designed to be in your estate may be better. 

 

• Example: John and his wife Susan want to gift their family farm or 

business  (basis $400,000, value $1 million) to their son Stephen who 

is working the farm.  They have a $3 million estate.  If they gift 

outright, he receives a carry over basis – tax on $600,000 or more of 

gain.  If they gift to a trust for him with appropriate powers retained, it 

can receive a step up in basis when John or Susan die, enabling John 

to use higher basis for depreciation (buildings, equipment, not land) or 

to offset later sale.   

Income Tax Basis Upstream Planning – Retaining 
Interests to Increase Estate/Basis 
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• What if the gift has already been made? 

 

• Example: John and his wife Susan gifted their family farm 

or business  (basis $400,000, value $1 million) to their son 

Stephen who is working the farm. They used $1 million of 

gift tax exclusion, have $9.68 million remaining exclusion, 

but only a $3 million estate.  Stephen’s estate is about $2 

million and he has made no lifetime gifts.  Should he 

consider gifting back the property since he would inherit it 

otherwise with a stepped up basis?  How? 

Income Tax Basis Planning – Should we give back 
that gift from our parents? If so, how? 
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• Gifting back may save Stephen and his family hundreds of 

thousands in capital gains tax if the property is later sold.  

If there are buildings/equipment subject to depreciation, 

this may permit much better offset of his income because 

higher basis of depreciable property. 

 

• What if Stephen has brothers and sisters?  Can he be 

assured to get that back?  Attorneys can address this by 

using an irrevocable gifting trust designed to be in the 

parents estate that can only go back to Stephen or his 

descendants.  Remember IRC 1014 one-year rule! 

 

Tip – GPOA could “spring” into effect one year > transfer 

Income Tax Basis Planning – Should we give back 
that gift from our parents?  If so, how? 
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• What are the limits of using upstream GPOAs for parents or other 
relatives? 
 

• With no chance at 2523, double use of gift is assured (unless 
Crummey/Cristofani annual exclusion trust is used), but that may 
still be worth it. 
 

• Can I give my 95 year old grandmother a testamentary GPOA over 
up to $5.34 million of my trust?  All her poor friends in the nursing 
home? 
 

• While technically a different code section (2503), there is an apt 
analogy to Crummey/Cristofani and “naked” Crummeys – is 
grandma a bona fide beneficiary? 
 

• Tremendous potential if properly proscribed and tailored and not 
abused. 

JESTing Upstream – Don’t Go Naked! 
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 Thank you for attending our webinar today.  
As a special offer for attendees you can 
download a complimentary JEST Steps Chart.  
You can order the JEST legal document form 
packed from The Ultimate Estate Planner.  This 
package will help you implement the strategy 
you learned about on today’s call – quickly and 
easily.   
 
 To receive the free download or order the 
JEST package please visit:  
 
http://gassmanlawassociates.com/special-offer-

for-strafford-webinar-attendees/ 
 

or email agassman@gassmanpa.com. 
 

A copy of our articles, “It’s Just a JEST, the 
Joint Exempt Step-Up Trust”  and “JEST Offers 
Serious Estate Planning Plus for Spouses – Part 
1 and Part 2” is available on our website as well. 

Special Offer for Strafford Webinar Attendees 
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The New “OBIT” Trust, an On Demand Program from 
The Ultimate Estate Planner 
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Ed Morrow’s presentation on The New Optimal Basis Increase Trust with The Ultimate Estate Planner is 

available by emailing Kristina Schneider at Kristina@ultimateestateplanner.com 

 

During this 90 minute teleconference, you will find out all you need to know, including: 

 
• What are the problems in relying on QTIP or General Power of Appointment marital trusts to get a second 

basis step up? 

• How can you use formula general testamentary powers of appointment to achieve a second step up for 

bypass trusts, while avoiding a “step down” in basis?  

• How may you use limited testamentary powers of appointment to achieve the same result by triggering the 

Delaware Tax Trap?  

• How should you cap powers of appointment to avoid additional federal or state estate tax (and why simple 

caps should be avoided)? 

• What techniques can you use to ensure optimal basis increase at the first death (and which should be 

avoided)? 

• How capital gains are typically trapped in non-grantor trusts, even “all net income” or simple trusts - - 

subject to 3.8% surtax as well as 39.6% / 20% rates - - and how can you get around this trapping? 

• When should you consider variations of “beneficiary-defective” clauses to transfer income taxation to 

beneficiaries and how?  

• How can you convert existing B Trusts and other Irrevocable Trusts to the “OBIT”? 

• And much, much more! 

COST: $159 for immediate download/$209 for Printed Materials and CD 

 


