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Host Introduction



• Co-Chair of the firm’s Global Private Equity/M&A practice based in Atlanta

• Advises financial sponsors and strategic acquirors in a broad range of M&A,

joint venture, and other control and non-control transactions

• Over 20 years of deep industry experience in transportation and logistics,

technology, healthcare, industrials, and consumer and retail M&A

• Unique cross-border transaction experience in the U.K., Asia and beyond
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Webinar Hosts

Rahul Patel

Partner

rpatel@kslaw.com

+1 404 572 4754

Sawyer Duncan

Associate

sdduncan@kslaw.com

+81 030 4510 5608

• Private equity and M&A attorney based in Tokyo and Atlanta

• Advises private equity funds, global investors and other financial sponsors in

connection with leveraged buyout transactions, dividend recapitalizations,

and new platform acquisitions

• Substantial experience in cross-border transactions and syndicated equity

investments in infrastructure, energy projects, power plants and natural

resources exploration and production joint ventures and strategic alliances

2016 M&A Editorial Advisory Board Recurring Contributor



Club Deal Process at a Glance
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• Definition: a purchase of a controlling equity stake in an operating
business by a special purpose acquisition vehicle that is funded (in
part) by equity financing provided by one or more private equity
sponsors or institutional investors

• Distinguished from a minority co-investment, whereby an
investor (such as a provider of debt or mezzanine financing)
makes a small direct investment in an operating company,
alongside a financial sponsor in a leveraged buyout,
recapitalization, growth equity raise or other transaction

• At closing, each PE club member will own a piece of the target
through its individual interest in the vehicle

Club Deal Process at a Glance

Basic Review of Club Deal Transactions
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Club Deal Process at a Glance

• Transaction non-disclosure agreement

• Joint bidding agreement (“JBA”)

• Indication of interest / preliminary non-binding term sheet

• Exclusivity agreement

• Interim consortium agreement 

• Typically signed contemporaneously with equity commitment letters and purchase agreement

• Governs operating conduct of the club between signing and closing

• Governs protocols for communications with other transaction counterparties besides the seller 
(lenders, rollover stockholders, etc.)

• Appointment of interim Board of the acquisition vehicle (and indemnification) and creates a 
framework for composition of post-closing Board

• Contingency-specific cost sharing during the pendency of the transaction 

• Often replaced with a shareholders agreement that becomes effective as of closing

• Sometimes consortium agreement will include joint bidding protocol, but for various reasons, 
it can be easier to keep these two universes of obligations separate

• Definitive acquisition agreement, commitment papers, shareholders 
agreement and other ancillary signing documents

Key Transaction Documents in Consortium Practice
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Club Deal Process at a Glance

Club Acquisition Vehicle

Limited Partners Limited Partners

Typical Structure of Club Deal Equity Syndication
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Club Deal Process at a Glance

1

Allows sponsors to 
share the cost of the 
equity check required 
to obtain debt 
financing for large-
cap target companies, 
thereby increasing the 
universe of potential 
buyout targets and 
enhancing ROE

2

Beyond pooling 
capital, funds with 
different industry 
prowess and know-
how can pool 
expertise in order to 
jointly improve the 
target business 
following the closing 

3

Affords meaningful 
diversification for mega-
cap funds who do not 
wish for large LP 
commitments to be 
highly concentrated in 
one single portfolio 
company 

Equity Expertise Diversification

Advantages of a Club Deal
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Club Deal Process at a Glance

4

Investors chasing a 
target in a foreign 
jurisdiction can team 
up with a local 
partner to understand 
and penetrate new 
markets

5

Co-investors can 
share diligence 
information and 
expenses, avoid 
duplication of efforts 
and piggy-back off of 
information obtained 
from shared advisors

Entry Efficiency

Advantages of a Club Deal

6

Club-sponsored buyouts 
are actually much less 
likely to go bankrupt—
globally, around 7.2% of 
club deals experience 
financial distress or 
insolvency versus 14.5% 
of sole-sponsor deals1

Safety

1 Source: PitchBook



• Most historically common and sensible, since two financial buyers usually

share similar values with respect to risk appetite, exit strategy, value thesis,

synergy realization approach, etc.

• In a bull market, two or more financial buyers can use pooled equity to

overcome inflated stock prices and access large public targets that are

otherwise out of reach for one buyer

• Could create exit opportunities for pre-IPO unicorns who do not opt for a

public offering
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Club Deal Process at a Glance

Financial 
Buyer 

+
Financial 

Buyer

Financial 
Buyer 

+
Institutional

Investor

• Increasingly common for pension funds and sovereign wealth funds to tag

along with established private equity funds to complete large cap takeover

transactions

• Why don’t pension funds and sovereigns just invest in the fund?

• Institutional investors may find a particular transaction thesis very

compelling, while at the same time being reluctant to becoming a longer term

LP investor in the fund, paying management fees and reducing liquidity

Financial 
Buyer 

+
Strategic

Buyer

• Historically rare for sponsors to team with strategics in completing takeovers

• When strategics may not be able to favorably access the high-yield markets for a

substantial acquisition under its current debt stack, strategics benefit from a

financial buyer’s capital, borrowing relationships and dealmaking expertise

• Financial buyer gains an alluring strategic edge to its deal thesis that may be

attractive to sellers, especially when seller-managers plan to continue

participation in the business after closing

Variations of Consortium Composition Example

Target

Acquirors

Target

Target

Acquirors

Acquirors



Evolution of Club Deal Practice
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• First “syndicated investments” is believed to have appeared around 
1870 with a Pennsylvania Railroad securities offering

• LBO boom of the 1980s

• KKR’s LBO of RJR Nabisco in 1988 for $25bn was a watershed 
moment for the private equity takeover market

• Most well-capitalized funds realized they could go bigger, if only they 
had the capital

Evolution of Club Deal Practice
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• Became mainstream around 2000

• Largest volumes from 2003-2007

• Peak club deal activity in 2006-2007

Evolution of Club Deal Practice
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• Some evidence that club deals are declining in proportion to the 
number of deals in the LBO market generally

• However, the growth in individual buyout fund sizes requires fewer 
sponsors to fund a bid

Evolution of Club Deal Practice
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Select historically significant club deal buyouts include:

Evolution of Club Deal Practice
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• Around the time of the club deal frenzy, institutional investors in public 
equities who were being taken out began to question the propriety of 
the club deal bidding processes among sponsors

• Became concerned that private equity club bidding was being rigged in 
a way that was manipulating shareholder value

• Private equity funds raised $172bn in 2006, stoking fears further, 
much of it from pension funds

• In a series of high-profile lawsuits, class actions filed by various 
investors alleged that, instead of competing against each other through 
open bidding, club deal PE sponsors conspired to “work together to 
allocate deal outcomes and purchase the target companies at artificially 
suppressed prices,” in violation of Section 1 of the Sherman Act

• DOJ and the SEC launched investigations of deals in which private 
equity firms combine their capital to bid on buyout targets

Evolution of Club Deal Practice
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• Plaintiffs claimed that absolute measures of deal premiums showed 
that club deals had consistently lower premiums than sole-sponsored 
LBOs and strategic acquisitions during the same period

• In Dahl v. Bain Capital ruling in March 2013, a district court in 
Massachusetts held that private equity firms have independent and 
legitimate business justification for joining the clubs, such as allocating 
risk and pooling financial resources together

• The court noted that "[j]oint bidding and the formation of consortiums 
. . . are, as Plaintiffs concede, established and appropriate business 
practices in the industry. Like the purchase of any other asset, parties 
may join together to purchase large public companies.” 

• Moreover, the court found that certain quid pro quo arrangements and 
invitations to losing bidders were not, by themselves, sufficient to 
permit an inference of a conspiracy

Evolution of Club Deal Practice
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• However, the decision was not a total victory for the defendant funds

• Court found that several unsavory e-mails could show that defendants 
were acting ‘by agreement’ when they abstained from “jumping” 
[submitting a topping bid] in respect of announced deals

• Found that some of the e-mail communications between principals 
could indicate that the sponsors were acting according to an agreed 
‘gentlemens’ code’, and not entirely in their own independent interests

• Many of these litigations settled in 2014 and 2015, with Carlyle, Bain, 
Goldman Sachs paying large announced settlements

• Even though settlement payments were necessary to resolve the 
remaining issues, decisions in these litigations clarified generally that 
joint bid agreements for control of a company are not unlawful per 
se unless it is clear that there can be no pro-competitive benefits 
associated with the joint bidding arrangement

Evolution of Club Deal Practice
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• Some evidence that club deals are declining in proportion to the 
number of deals in the LBO market generally

• However, the growth in individual buyout fund sizes requires fewer 
sponsors to fund a bid

Evolution of Club Deal Practice



Recent Private Equity 
Club Transactions
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Club deals still have their place in the current M&A market…

Recent Private Equity Club Transactions



So, Why is the Joint Bidding 
Agreement So Important Anyway?
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• In a perfectly efficient and ethical world, a joint bidding agreement 
would not always be necessary

• But surprises can and do happen in auctions:

• Nature of the transaction can evolve;

• Condition of the target business can erode (or soar);

• Auctioneering bankers can change the rules;

• Bidders’ financial health varies;

• Sellers just get cold feet; 

• Interlopers can emerge; and

• Other intervening events (“gold under the porch”)

So, Why is the Joint Bidding Agreement So 
Important Anyway?
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• Winning the bid has become one of the most difficult aspects of
modern private equity investing

• Admittedly, the exclusivity agreement is where a bid is initially “won”

• And the definitive transaction agreement is economically most
important

• But due to the nature of the SEC disclosure regulations, there are
thousands of recent publicly-filed precedents for those documents

• Very few reliable publicly-filed precedents are available for private
equity sponsor joint bidding agreements…

• …since the entry into a JBA is not usually done by a registered
issuer; and

• …even when they are, they are not reportable under Reg. S-K

• Can therefore feel more foreign and difficult to conceptualize, even
though a comprehensive stock purchase agreement may contain more
pages

So, Why is the Joint Bidding Agreement So 
Important Anyway?
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• First impressions are important and formed quickly!

• If there are no prescribed methods for reacting to impactful changes as
a group, the process can quickly become chaotic

• A clear joint bidding agreement can instead create “rules of the road”
that can provide order and stability in the event of change

• A unified, “one voice” approach can re-assure a fearful seller, who may
perceive a PE bidding consortium to represent multiple opponents
instead of just one

• At the auction stage, discussions with the target and its bankers need to
be orderly, consistent in tone, not duplicative or contradictory

• The JBA is also usually the first instance where co-bidders evince their
sophistication with these complicated transactions to each other

• Sets the tone for the remainder of the inter-bidder negotiations

So, Why is the Joint Bidding Agreement So 
Important Anyway?



Practice Points and Substantive 
Discussion
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• NDAs and auction process letters often restrict bidder from disclosing 
“Evaluation Material” about the target, except for communications 
with its “Representatives” (and possibly other parties, such as 
governmental entities)

• Definition of “Representatives” commonly excludes “partners”, “co-
investors” and “equity financing sources”

• Discussion with third parties who are not acting as “Representatives” 
could be a breach of the NDA

• Negotiate the NDA, if you can, to provide for flexibility in bid structure

• Review the transaction NDA, auction process letter (and any other 
materials you receive from bankers or other intermediaries) carefully to 
determine permissibility of consortium bid and avoid disqualification

• Once permitted, don’t wait to negotiate and finalize a JBA
• Best practice is to have the club formed before bidding begins

• If you win exclusivity on your own, don’t invite later invite losing bidders to join a club—
could be construed as anti-competitive

Practice Point #1: 
Make Sure a Joint Bid is Permitted!
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• Structure drives how proceeds flow, and must be tailored to the 
complexity presented by the nature of the parties involved

• Important to engage tax structuring advice (both from tax partners and 
external transaction tax advisors)

• Nail down the structuring details with an structuring chart; allocate 
and appoint deal team responsibility

• Don’t wait to form entities, draft governing documents, obtain EINs, 
appoint authorized signatories, register to do business, issue equity, 
etc.

• Consider how much “furniture in front of the door” is needed and 
whether feeder funds are appropriate

• Start the conversation on voting and gridlock

• Also consider antitrust perspectives on structuring matters and 
choreograph club formation carefully to avoid legal challenges to your 
transaction as anti-competitive

Practice Point #2: 
Think Carefully About Structure!
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• Customary for club members to agree to participate in an auction and 
make a bid only through the club structure, and not independently or 
with other nonmember parties

• Therefore, some light restricted covenants may be situationally
appropriate

• Narrowly tailor any such covenants so as not to implicate affiliates or 
portfolio companies

• Inclusion of the customary private equity investing acknowledgment

• Consider relevant exceptions to these types of covenants

• If the club loses the auction, and the sellers’ transaction with the 
initial winning bidder busts, new information may reach the 
market

• Must the club continue to bid as a group? Or are all bets off?

• Similar variations 

Practice Point #3: 
Use Caution with Consortium Restricted Covenants
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• Almost all private equity firms often enjoy close (sometimes exclusive) 
relationships with their preferred external advisors, such as financial 
due diligence firms, buy-side financial advisors, legal counsel, 
insurance brokers, environmental consultants and others

• As sophisticated consumers of financial, legal and tax advice, PE funds 
tend to be picky

• Do the club members have competing views on fee caps, etc.?

• Experience is critical, because speed is critical

• “Know your enemy”

• Experienced advisors know the reputations and practices of other 
bankers and legal advisors

• Which club members will be responsible for appointing or engaging 
such advisors, and on what terms?

• Are dispute resolution protections necessary when time runs out to 
appoint a key advisor and disagreement persists?

Practice Point #4: 
Selecting and Engaging Transaction Advisors
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• As discussed, a private equity consortium should aim to present a 
unified, organized presence to a target during an auction process. 

• Multiple inquiries, duplicative diligence requests, or communications 
that otherwise evince disarray or ineffective information flow between 
co-investors could lead a target to believe that such disarray might 
continue during the negotiation of the deal, thereby delaying the timing 
of a closing.

• Regardless of how decisions are made, should there be only one 
spokesman?

• What types of information might the spokesperson be allowed to 
communicate to the target without the prior consent of all members? 

• Use caution in emails with other bidders; e-mails between executives of 
the defendants were one of the bases for claims that survived summary 
judgment in the Dahl case

Practice Point #5: 
Communications Protocol with the Sellers
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• Determining whether or not to proceed with a bid can become 
expensive, especially where substantial financial, legal or tax due 
diligence is required

• Who among the consortium will be responsible for stroking the initial 
checks to vendors for transaction expenses?

• And when must such expenses be paid? Should the parties’ settle their 
bills for fees incurred during the bidding stage immediately prior to 
signing

• In what proportions should costs be shared — in equal pro rata 
proportions? Or in proportion to the parties’ respective equity 
commitments? 

• Interaction with cost-sharing mechanism in the interim consortium 
agreement

• Discuss specific expense thresholds and notice/consent mechanism by 
which members must approve incurrences of any excess expenses

Practice Point #6: 
Cost-Sharing Considerations
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• Will the due diligence effort be divided among consortium members or 
will there be a lead club member responsible for vetting the 
investment? 

• What are the rights of the other members to perform additional 
diligence or to communicate further with the target in the event they 
are unsatisfied with the scope of the due diligence investigation for 
some reason?

• In the spirit of maintaining a unified front and avoiding the appearance 
of chaos among multiple bidders, provide procedures to centralize due 
diligence communication channels and minimize information 
asymmetry

• If a club member chooses to perform due diligence independently from 
other members, must it share any material findings or proprietary 
information?

Practice Point #7: 
Joint Due Diligence, Disclosure and Confidentiality
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• Important to understand and specify the circumstances under which 
members may withdraw from the consortium prior to the entry by the 
consortium into a definitive agreement with the target

• Discuss appropriate event-driven withdrawal rights

• Ideally, any withdrawal rights would be tailored in a manner that 
would not require the non-withdrawing members to forfeit their 
continued ability to participate in the auction

• If a consortium bid is ultimately unsuccessful, should the joint bidding 
agreement terminate in all respects or should certain limited 
obligations survive?

Practice Point #8: 
Termination, Withdrawal Rights and Survival
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• Finalize bid price and other required bid documents (indication of 
interest letter, term sheet, bid draft acquisition agreement mark-up)

• Finalize exclusivity agreement

• Path to signing will be intensive, and “time is your enemy”

• Negotiate interim consortium agreement

• Negotiate equity commitment letters

• Negotiate debt commitment letters

• Negotiate definitive acquisition agreement

• Finalize disclosure schedules

• Negotiate employment agreements with retained stakeholders*

• Negotiate restrictive covenant agreements with exiting stakeholders*

• Obtain organizational approvals for entry into the agreement

• Manage stakeholder communications and, as applicable, SEC disclosure 
process

* Optimal from acquiror’s perspective for these agreements to be delivered at signing, effective as of closing

So, the Joint Bidding Agreement is Signed… 
What’s Next?



Questions, Answers
& Further Conversation



Appendix
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About King & Spalding

dedicated Private Equity lawyers located in New 

York, Atlanta, Houston, Charlotte, Silicon Valley, 

San Francisco, Tokyo, Singapore, Moscow and 

Paris
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Our Private Equity Practice

Received 126 lawyer 

and 46 practice level 

rankings (2017)

Ranked among top Financial 

and Corporate law firms 

worldwide (2017)

Ranked King & Spalding Among Top 

U.S. Firms in Year-End Finance 

League Tables (2016)

Ranked in Private Equity 

Buyouts (2017)

King & Spalding's private equity practice consists of more than 
150 lawyers in offices across the United States, Europe, Asia and 
the Middle East. The group is well-versed in fund formation, 
mergers and acquisitions, leveraged finance, Islamic finance, 
securities offerings, tax and restructuring, and offers deep 
industry experience in areas such as energy and infrastructure, 
real estate, healthcare and life sciences, business services and 
technology and telecommunications. 

We represent a diverse group of firms, including Axium 
Infrastructure, Blackrock Real Assets, Blackstone Energy 
Partners, Brookfield Energy Partners, CDPQ, Crestline, D.E. 
Shaw, First Reserve, GPI Capital, GSO Capital Partners, HIG, 
InstarAGF Infrastructure, LBO France, Lindsay Goldberg, 
PSP, Roark Capital, Starwood Energy Group and UBS 
Infrastructure. 

Our team represents sellers, purchasers, target companies 
and financial advisors in all types of domestic and international 
private equity transactions, including acquisitions of stock and 
assets, divestitures of stock and assets, tender offers, leveraged 
buy-outs, hostile takeover defenses, proxy contests, corporate 
governance advice, joint ventures/strategic alliances, initial public 
offerings and distressed M&A transactions.

"They are outstanding — they are always able to find 
experts that we need on highly specialized topics”

— CHAMBERS GLOBAL, 2018

PRIVATE EQUITY PRACTICE ACCOLADES & HIGHLIGHTS

• U.S. News & World Report “Best Law Firm” survey identified King & 
Spalding as one of the top law firms in the United States and one of 
the top law firms in the greater Atlanta area for leveraged Buyouts and 
Private Equity Law in 2018.

• Among the top ranked law firms by Legal 500 US in the 
M&A/Corporate and Commercial: Private Equity Buyouts category 
(2018, 2017, 2016)

• Bloomberg identifies King & Spalding as one of the top 15 law firms 
in the world advising on mid-market private equity matters based on 
deal size.

• MENA Fund Manager named King & Spalding as the Best Advisory 
Firm for Fund Structuring (2017, 2016)

• The Private Equity Analyst ranked King & Spalding as one of the 
most active law firms in the U.S. representing general partners or 
limited partners. 

• King & Spalding was named Law Firm of the Year and Private Equity 
Firm of the Year at the Islamic Finance News’ IFN Law Awards 
(2017) 

• King & Spalding was named Onshore Law Firm of the Year – Fund 
Structuring at the 2018 MENA Fund Manager Fund Services Awards
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Representative Experience: Private Equity M&A
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K&S: A Global Law Firm
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K&S: Global Reach, Local Expertise


