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PART ONE

Old Rules Still 
Apply, in Part



Old Rules Still Apply, In Part

It is still critical that the IRA beneficiary be a designated beneficiary. A non-

designated beneficiary is essentially not a person. Examples would be an 

estate, a charity, or a trust that does not qualify as a see-through trust. Of 

course, even a see-through trust could result in a determination that there is a 

non-designated beneficiary. 

If the beneficiary is a non-designated beneficiary, then the old rules apply, 

meaning that distributions must be made by the end of the 5th year following 

the decedent’s death if death occurs before the required beginning date and 

the remaining life expectancy of the decedent would apply for distributions 

where death occurs after the required beginning date.

See through trust rules are still in play. A “see through trust” is a trust in which 

the individual beneficiaries are generally considered as beneficiaries. This 

could include a non-designated beneficiary by accident or purposely.



Old Rules Still Apply, In Part

Requirements under Treas. Reg. §1.401(a)(9)-4, a-5(b)(1)-4 are: 

• The trust must be valid under State law;

• It must be irrevocable;

• Beneficiaries must be identifiable;

• The IRA custodian/trustee must receive a copy of the trust (or alternative 

summary) by October 31 of the year after the death of the IRA owner.

If there are multiple designated beneficiaries and life expectancy is in play, 

then the shorter life expectancy is utilized.

The five-year rule for death before a required beginning date to a non 

designated beneficiary still applies.

The minimum distribution rules for defined benefit pension plans are generally 

not changed except for a change to the required beginning date.



PART TWO

Major Changes 
Made by the 
SECURE Act



Required beginning date is now age 72. (NOTE: The 

Enhancing Retirement Now Act [“EARN Act”] recently 

passed by the Senate Committee on Finance would 

change the required beginning date to age 75.)

Change 1

Ten year rule generally replaces life expectancy rules. 

Entire account must be emptied by the end of tenth 

year after the death of the IRA owner. 
Change 2

Exception to ten year rule is for Eligible Designated 

Beneficiaries.Change 3



PART THREE

Eligible 
Designated 

Beneficiaries



Eligible Designated Beneficiaries

The term “eligible designated beneficiary” means, with respect to any IRA 

owner, any designated beneficiary who is:

• The surviving spouse of the IRA owner;

• Subject to disability below, a child of the IRA owner who has not reached the age 

majority;

• A disabled individual within the meaning of Internal Revenue Code Section 

72(m)(7);

• A chronically ill individual within the meaning of Internal Revenue Code Section 

7702B(c)(2), except that the requirements of subparagraph (A)(i) (unable to 

perform at least 2 activities of daily living) thereof shall only be treated as met if 

there is a certification that, as of such date, the period of inability described in 

such subparagraph with respect to the individual is an indefinite one (versus 90 

days) which is reasonably expected to be lengthy in nature, or

• An individual not described in any of the preceding subclauses who is not more 

than ten years younger than the IRA owner.



Eligible Designated Beneficiaries

Surviving Spouse: Naming a spouse outright or naming a conduit trust for 

the benefit of the spouse results in the same tax treatment. Ergo, the surviving 

spouse should be able to take advantage of the delayed required beginning 

date and recalculation of life expectancy.

Minor Children: This does not mean all minors. The definition excludes 

grandchildren, nieces, nephews, etc. As per the proposed Treas. Regulations to 

be discussed further below, the IRS has proposed that “age of majority” mean 

age 21 nationwide. 

Disabled: An individual shall be considered to be disabled if he is unable to 

engage in any substantial gainful activity by reason of any medically 

determinable physical or mental impairment which can be expected to result 

in death or to be of long continued and indefinite duration.



Eligible Designated Beneficiaries

Chronically Ill Individual within the meaning of §7702(B)(c)(2) means any 

individual that has been certified by a licensed health care practitioner as:

• Being unable to perform (without substantial assistance from another individual) 

at least two activities of daily living ( eating, toileting transferring, bathing, 

dressing, continence) for an indefinite period of time due to a loss of functional 

capacity and such inability is expected to be long-continued,

• Having a level of disability similar to a level of disability described in clause i., 

above, or

• Requiring substantial supervision to protect such individual from threats to health 

and safety due to severe cognitive impairment.

Less than 10 years younger: An individual not described in any of the 

preceding subclauses who is not more than ten years younger than the 

employee is easy to understand. However, it is important to note that the 

beneficiary need not be younger than the IRA owner.





PART FOUR

Applicable 
Multi-Beneficiary 

Trust



A type I applicable multi-beneficiary trust is an 

applicable multi-beneficiary trust the terms of which 

provide that the trust is to be divided immediately 

upon the death of the IRA owner into separate trusts 

for each beneficiary with at least one of the 

beneficiaries being a chronically ill or disabled 

individual.

Type I

A type II applicable multi-beneficiary trust is an 

applicable multi-beneficiary trust the terms of which 

provide that no individual other than a disabled or 

chronically ill eligible beneficiary has any rights to the 

IRA until the death of all such eligible designated 

beneficiaries.

Type II

IRS has expressed concerns related to any “poison pill” provisions in proposed 

regulations but has not ruled on the same. 



PART FIVE

General 
Workings of the 
New Rules Under 
the SECURE Act



If there is no designated beneficiary then the old rules are in play.

If the designated beneficiary is not an eligible designated beneficiary then the 

ten year rule is in play.

If beneficiary is an eligible designated beneficiary then the life expectancy of 

the eligible designated beneficiary may be utilized until the death of the 

eligible designated beneficiary with the remaining IRA assets distributed 

within ten years of the death of the eligible designated beneficiary. NOTE:  

With minor child, the ten year rule kicks in when the minor child turns age of 

majority. 

Type II Applicable Multi-Beneficiary Trust: If a trust qualifies as a Type II 

applicable multi-beneficiary trust then notwithstanding that the trust may be 

an accumulation trust, the life expectancy of the disabled or chronically ill 

individual may be utilized until the death of that individual.

General rule is that if there are multiple beneficiaries and not all are eligible 

designated beneficiaries, then the designated beneficiary will not be 

considered as an eligible designated beneficiary. One exception is the multi-

beneficiary trust mentioned above whereby the chronically ill or disabled 

individual is the sole beneficiary during said individual’s lifetime.



PART SIX

New Wrinkles 
From the 
Proposed 

Regulations



Ten year rule and death after the required beginning date where designated 

beneficiary is not an Eligible Designated Beneficiary. Minimum distributions 

based on the life expectancy of the designated beneficiary must be taken for 

the first nine years following the death of the IRA owner. If the designated 

beneficiary is older than the IRA owner, then the IRA owners’ remaining life 

expectancy would apply for this nine year period. Distribution of the balance 

needs to be made at the end of the tenth calendar year following the year of 

the IRA owner’s death. 

As previously stated, as a general rule, if an IRA owner has more than one 

designated beneficiary, and at least one of them is not an eligible designated 

beneficiary, then the IRA owner is treated as not having an eligible designated 

beneficiary. As a result, the employee’s interest must be distributed no later 

than the end of the 10th calendar year following the calendar year of the IRA 

owner’s death.

On February 24, 2022, the Department of Treasury issued proposed 

regulations relating to the required minimum distribution rules. 



The proposed regulations include two exceptions to this general rule thereby 

allowing an eligible designated beneficiary to use the life expectancy rule even 

if there is another designated beneficiary who is not an eligible designated 

beneficiary.

The first exception is that if any of the employee’s 

designated beneficiaries is a child of the employee 

who, as of the date of the employee’s death, has not 

reached the age of majority. This would allow payments 

to continue based on the child’s life expectancy until 

ten years after the child reaches age of majority even 

though there are other designated beneficiaries who 

are not eligible designated beneficiaries.

Exception 1

The second exception as stated above is if the see 

through trust is a type II applicable multi beneficiary 

trust. In such case, then the beneficiaries who are 

either disabled or chronically ill are treated as eligible 

designated beneficiaries without regard to whether 

any of the other trust beneficiaries are not eligible 

designated beneficiaries. 

Exception 2



The IRS illustrates the foregoing rules with the following 

example:

If an employee who is a participant in a defined contribution plan names a see 

through trust as the sole beneficiary of the employee’s interest in the plan, and 

the trust beneficiaries are the employee’s surviving spouse and the employee’s 

adult child who is not a disabled or chronically ill individual, then the employee 

is treated as not having an eligible designated beneficiary.  

As a result, the employee’s entire interest must be distributed no later than ten 

years after the employee’s death.  

However, if there is another designated beneficiary who is the employee’s child 

and who, as of the date of the employee’s death, has not reached the age of 

majority, then, under the exception described in the preceding paragraph, the 

employee is treated as having an eligible designated beneficiary.  

In that second situation, if the trust has received annual distributions using the 

life expectancy rule, then the full distribution from the plan would not be 

required until ten years after the minor child reaches the age of majority.



If any of the employee’s eligible designated beneficiaries is a child of the 

employee who has not yet reached the age of majority as of the date of the 

employee’s death, then, in applying the requirement to make full distribution 

by the tenth year following the death of the oldest eligible designated 

beneficiary, only the employee’s children who are designated beneficiaries 

and who are under the age of majority at the employee’s date of death are 

taken into account. Thus, in a situation involving one or more designated 

beneficiary children under the age of majority and one or more older 

designated beneficiary, the death of an older designated beneficiary will not 

result in a requirement to pay a full distribution before the oldest child 

attains age of majority plus ten years.

If an employee has multiple eligible designated beneficiaries who are born in 

the same calendar year, then full distribution of the employee’s remaining 

interest generally is required by the tenth calendar year following the death of 

the oldest designated beneficiary. However, if the employee’s beneficiary is a 

type II applicable multi-beneficiary trust, then only the disabled and 

chronically ill beneficiaries of the trust are taken into account in determining 

the oldest designated beneficiary. Thus, the ages of the other beneficiaries are 

disregarded in determining the applicable denominator, and the death of the 

last of the disabled or chronically ill trust beneficiary triggers the ten-year 

payout rule.



Disregarded Beneficiaries of See Through Trusts

A see through trust beneficiary is not treated as a beneficiary of the IRA owner 

if that beneficiary could receive payments from the trust that represent the IRA 

owner’s interest only after the death of another trust beneficiary whose sole 

interest is a residual interest in the trust. 

Thus, as an example, if a see through trust provides that if the employee’s 

brother survives the employee but predeceases the surviving spouse, the 

amounts remaining in the trust after the death of the surviving spouse are to 

be paid to a charity, the charity is disregarded as a beneficiary of the IRA 

owner because the charity could receive only amounts in the trust that are 

contingent upon the death of the IRA owner’s brother whose only interest was 

a residual interest (that is, an interest in the amounts remaining in trust after 

the death of the surviving spouse). 

In contrast, the charity would be treated as the beneficiary of the employee if 

the brother could receive amounts from the trust not subject to any 

contingencies or contingent upon an event other than the death of the 

surviving spouse (such as the surviving spouse is remarried).



Disregarded Beneficiaries of See Through Trusts

The proposed regulations provide that if a see through trust requires a full 

distribution of the amounts of the trust representing the IRA’s owner interest in 

the IRA to the beneficiary by the later of:

• The calendar year following the calendar year of the employee’s death; and

• The end of the tenth calendar year following the calendar year in which that 

specified individual attains the age of majority, then any other beneficiary whose 

entitlement to distributions is conditioned on the unlikely event that the specified 

individual died before full distributions are required will be disregarded as the 

beneficiary.



Powers of Appointment + Adding Beneficiaries

The proposed regulations include a rule that applies when a beneficiary is 

added and who was not initially taken into account to determine the 

employee’s beneficiaries. 

Under this rule, if a beneficiary is added after September 30th of the calendar 

year following the calendar year of the IRA owner’s death, then the 

determination of whether there is no designated beneficiary because one of 

the employee’s beneficiaries is not an individual, and the rules related to 

multiple designated beneficiaries must be applied taking into account the new 

beneficiary along with all the beneficiaries that were taken into account before 

the addition of the new beneficiary. 

However, if the addition of the beneficiary would cause a full distribution of 

the employee’s interest in the plan during the calendar year in which 

beneficiary is added or in an earlier calendar year, then the proposed 

regulation provided the full distribution is not required until the end of the 

calendar year following the calendar year in which the beneficiary was added. 



The proposed regulations provide that the beneficiaries will be deemed to be 

identifiable even if the trust provides an individual with a power of 

appointment with respect to a portion of the IRA. 

Specifically, the proposed regulations provide that if, by September 30 of the 

calendar year following the calendar year of the IRA owner’s death, a power of 

appointment is exercised in favor of one or more beneficiaries that are 

identifiable or is restricted so that any appointment made after that date may 

only be made in favor of one or more identifiable beneficiaries, then all of

those identifiable beneficiaries are taken into account as beneficiaries of the 

IRA owner. 

If the power is not exercised by that September 30th in favor of one or more 

beneficiaries that are identifiable (and the power of appointment is not so 

restrictive) then generally each beneficiary that takes in default (that is, each 

person who would be entitled to the portion subject to the power if that 

power is not exercised) is treated as beneficiary of the employee.



The proposed regulations provide rules relating to the establishment of 

whether an individual is disabled or chronically ill. These rules should be 

reviewed carefully.

The proposed regulations provide that if the designated beneficiary is the 

employee’s minor child and that child also is a disabled or chronically ill 

individual, the child will continue to be treated as an eligible designated 

beneficiary after they reach an age of majority provided that the 

documentation requirements of the proposed regulations are timely met with 

respect to that child. This generally means that the documentation to establish 

disability or chronic illness must be provided to the IRA/custodian/plan 

administrator no later than October 31st of the calendar year following the 

calendar year of the employee’s death.





PART SEVEN

Why Would 
We Use a Trust 
to Receive IRA 

Benefits?



Control a beneficiary’s spending 
habits

Address estate + inheritance tax 
issues

Insure asset protection

Control bloodline inheritance

Serve as an effective pre-nuptial 
agreement with regard to the 
beneficiary’s inheritance by 

maintaining separateness of the 
property

Protect against beneficiary’s 
spendthrift habits

Avoid disqualification for Medicaid 
+ governmental benefits

Professional management 
of assets

Income tax shifting

Generally stretching payments to 
beneficiaries over a longer period 
than if the beneficiary received the 

assets directly as a beneficiary



PART EIGHT

Conduit 
Trust



A conduit trust as defined in the proposed regulations is a see through trust, 

the terms of which provide that all plan distributions, will, upon receipt by the 

trustee, be paid directly to, or for the benefit of, specified beneficiaries.  

A see through trust will not fail to be a conduit trust merely because the trust 

terms do not require an immediate distribution at the death of all the specified 

beneficiaries. 

As a conduit trust, only the specified beneficiaries are treated as the 

designated beneficiaries or non designated beneficiaries. This makes the 

determinations very simplistic from the perspective of having concerns for 

unanticipated accelerated distributions. 



PART NINE

Accumulation 
Trust



An accumulation trust is any see through trust that that is not a conduit trust.  

A beneficiary of an accumulation trust is treated as a beneficiary of the IRA 

owner if that beneficiary has a residual interest in the portion of the trust 

representing the IRA owner’s interest (that is, the beneficiary could receive 

amounts in the trust, that were not distributed to other beneficiaries).



PART TEN

Special 
Considerations 

with Trust 
Drafting



Accumulation trusts will more than likely be the norm going forward due to 

the fact that only eligible designated beneficiaries may receive life expectancy 

payments. Conduit trusts will be important if we have eligible designated 

beneficiaries (like spouse and minor children) for which we want restrictions 

associated with the IRA assets and we are concerned that without a conduit 

trust, other beneficiaries of the trust that take after the eligible designated 

beneficiary’s death would invoke the ten year rule;

As in the past, the trust provisions must be scrutinized from the perspective of 

utilizing the assets for non-designated beneficiary purposes (eg. estate tax 

and administrative costs not associated with the assets of the IRA and/or 

powers of appointment that may include non designated beneficiaries);

Consider contingent powers that would cause non-designated beneficiary to 

be considered thus invoking remaining life expectancy of IRA owner rather 

than 10 year rule;

To deal with compressed tax rates of an accumulation trust, certainly the 

trustee must address the same with distribution planning. In addition, 

consideration should be given to utilization of Internal Revenue Code 678 

thereby giving the beneficiary the right to withdrawal all taxable income so 

that the beneficiary is taxed on the trust income rather than the trust even if 

the income is not distributed out to the beneficiary.



PART ELEVEN

Consider 
Beneficiary 
Designation 

Form Details to 
Address Trust as 

Beneficiary



Separate trusts;

Acceleration of distributions;

What constitutes trust corpus (e.g., outright distributions to trust beneficiary 

when trust beneficiary turns age 35) Query: does this include the IRA assets 

that have not yet been distributed?

Address multiple trust establishment and rights of parties. 

Address disclaimers
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