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Employee or Independent Contractor? 

 Employee  

– must withhold payroll taxes 

– must comply with employment laws 

 

 Independent Contractor  

– pays own taxes 

– much fewer employment laws with which to comply 
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Importance of Proper Classification 

 Independent contractor status is defined by law, not by the 

parties’ agreement.  

 It is critical that business owners correctly determine whether the 

individuals providing services are employees or independent 

contractors by carefully evaluating the relevant factors. 

 Generally, you must withhold income taxes, withhold and pay Social 

Security and Medicare taxes, and pay unemployment tax on wages 

paid to an employee. You do not generally have to withhold or 

pay any taxes on payments to independent contractors.  They 

are issued IRS Form 1099s. 

 In determining whether the person providing service is an employee 

or an independent contractor, all information that provides evidence 

of the degree of control and independence must be considered. 
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Employee v. Independent Contractor 

Misclassification 

 Why are employees misclassified? 

– Ignorance or Misapplication of applicable legal standards 

• Merely categorizing someone as an independent contractor 

does not make them one 

• Paying an individual as a non-employee and issuing a 1099 

does not make them an independent contractor 

– Arrangements that have evolved over time and lost the 

proper characterization 

– Individual decision-maker fails to follow company policies 

or directives 

– “Cost” – independent contractors are cheaper than 

employees and some employers are willing to take the risk 
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Damages and Theories of Recovery 

 Wage and Hour Claims Under the FLSA 
 

– Misclassification of independent contractors can jeopardize FLSA 
compliance, particularly for workers in job classifications that would 
otherwise be non-exempt. 

– Typical problem scenario: Employer hires “independent contractors,” 
assuming then it does not need to make exemption determination or 
worry about hourly wage rates or overtime.  Workers dissatisfied with 
perceived long hours, menial duties, or low pay claim misclassification. 

 

 Commonly-litigated Issues: 
 

– Failure to pay minimum wage.  

– Failure to pay overtime.  

– Minimum wage and overtime claims often brought simultaneously. 
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Other Misclassification Issues 

 

 Government Investigations 

 
– Many state Attorneys General have publicly committed to investigating 

and curbing misclassification. 

 

– Investigations may generate negative publicity and can result in civil 

citations and hefty fines. 

 

– In some states, the Attorney General may have the option of bringing a 

court action against non-complying employers. 

 

– Criminal penalties available in some states. 
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Other Misclassification Issues 

 Tax Consequences 
 

– The IRS has also publicly stated it intends to step up enforcement of 

worker misclassification rules, in particular committing to performing 

additional, targeted audits in the coming year. 

 

– If a tax violation is found, employers may be assessed fines and penalty 

fees and be held liable for years of back payroll taxes on misclassified 

workers. 

 

– For employers who offer tax-qualified benefit plans, misclassification of 

workers who would otherwise be eligible for plan enrollment may 

jeopardize those plans’ tax-qualified status.  

 

 Benefit Claims 
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Determination of Contractor Status 

Remember: Independent contractor status is defined by 

law, not by the parties’ agreement.  

Different Agencies Use Different Tests 

 Internal Revenue Service: Right to Control Test- 11 

Factor test 

 Fair Labor Standards Act: Economic Realities Test 

 National Labor Relations Act: Common Law Agency Test 

 Title VII of the Civil Rights Act of 1964: Combined Test 

 Employment Retirement Income Security Act: Common 

Law Agency Test 

 Many varying state laws (i.e. California’s Common Law 

Test) 
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IRS Test: Overview 

 For federal tax purposes, the usual common law rules 

are applicable to determine whether a worker is an 

independent contractor or an employee.  

 Under the common law, you must examine the 

relationship between the worker and the business. All 

evidence of the degree of control and independence in 

this relationship should be considered.  

 The facts that provide this evidence fall into three 

categories: 

– Behavioral Control 

– Financial Control 

– The Relationship of the Parties. 

12 



IRS Test: Behavioral Control 

 

 Behavioral Control covers facts that show whether the 

business has a right to direct and control what work is 

accomplished and how the work is done, through 

instructions, training, or other means. 
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IRS Test: Financial Control 

 

 Financial Control covers facts that show whether the business has 

a right to direct or control the financial and business aspects of the 

worker's job. This includes: 

– The extent to which the worker has unreimbursed business 

expenses 

– The extent of the worker's investment in the facilities or tools 

used in performing services 

– The extent to which the worker makes his or her services 

available to the relevant market 

– How the business pays the worker, and 

– The extent to which the worker can realize a profit or incur a 

loss 
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IRS Test: Relationship of the Parties 

 

 Relationship of the Parties covers facts that show the type of 

relationship the parties had. This includes: 

– Written contracts describing the relationship the parties intended 

to create 

– Whether the business provides the worker with employee-type 

benefits, such as insurance, a pension plan, vacation pay, or sick 

pay 

– The permanency of the relationship, and 

– The extent to which services performed by the worker are a key 

aspect of the regular business of the company 
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Employment Tests Vary By Statute - FLSA 

 

 The Fair Labor Standards Act (“FLSA”): The FLSA 

defines an “employee”, subject to certain limited 

exceptions, as “any individual employed by an 

employer.”  29 U.S.C. § 203(e).  The statute also defines 

“employ” as “to suffer or permit work.”  29 U.S.C. § 

203(g). 
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Employment Tests Vary By Statute - FLSA 

 Because the FLSA itself lacks a definition of who is an employee, courts have 
developed their own legal test on the issue – the so called economic realities 
test.  (see Donovan v. DialAmerica Mktg., Inc., 757 F.2d 1376, 1382 (3d Cir. 
1985), cert. denied, 474 U.S. 919 (1985)).  Some circuits consider only five 
factors (leaving out #6 below), while others consider all six factors.   

 
– (1) The degree of control exercised by the employer over the work performed; 

 

– (2) The relative investments by the employer and the worker in materials and 
equipment; 

 

– (3) The degree to which the worker’s opportunity for profit and loss is determined by 
the employer; 

 

– (4) The skill and initiative required in performing the job; 

 

– (5) The permanency of the relationship; and 

 

– (6) Whether the worker’s service is an integral part of the employer’s business. 

 

Note:: Some circuits consider only five factors (leaving out the #6), while others consider 
all 6 factors.  
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Employment Tests Vary By Statute – DOL 

Revokes Expansive Definitions  of “Employer” 

In June 2017, the U.S. Department of Labor (DOL) withdrew two 

administrator’s interpretations that had been issued under the 

Obama administration and had defined “employer” expansively 

and “independent contractor” narrowly. 

 Although courts were not bound by the DOL’s preferred 

interpretations of the law, the withdrawal of the administrator’s 

interpretations indicates that the DOL under Secretary Acosta 

will be less aggressive in its enforcement efforts and in court 

 Businesses that rely on franchise models, temporary 

employees and contractors are now less of a target 

 Nevertheless, key principle is: “whether the worker is 

economically dependent on the employer, or truly in business 

for him or herself.” 

 “Suffer or Permit to Work” Standard 
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Employment Tests Vary By Statute - FLSA 

Recent illustrative cases regarding the application of the economic realities test to independent 
contractor cases: 

 

 Saleem v. Corporate Transportation Group, Ltd., No. 15-88 (2d Cir. April 12, 2017) – The Second 
Circuit held that black car drivers who drive customers for a New York City car service firm are 
independent contractors and not employees. On appeal, the Second Circuit addressed the 
“economic reality” of the drivers’ relationship with Corporate Transportation Group (“CTG”). The 
court concluded: “In short, the economic reality was that Plaintiffs, with the assistance of CTG and 
as a ‘subscriber to [its] services,’ operated like small businesses; they decided to affiliate with 
[CTG] based on their perceived economic interests, and not those of CTG.” The Second Circuit 
noted that, among other things, (a) some of the drivers elected to purchase a franchise while 
others opted to rent a franchise; (b) there were wide variations in the price of franchises and 
associated fees; (c) the terms of the franchise agreements were for substantial durations, some 
even indefinite duration, subject to termination only for breach of the terms of the agreement; and 
(d) the drivers were free to drive and, in many circumstances, drove for competitors or for 
personal clients, and in some cases chose not to drive at all or permitted other individuals to drive 
for them.  

 

 Derolf v. Risinger Bros. Transfer, Inc., No. 16-cv-1298 (C.D. Ill. April 21, 2017) – The Illinois 
federal district court concluded that freight haulers were not  misclassified as independent 
contractors.  The court found the balance of factors weighed in favor of independent contractor 
status, including (a) the contracts and leases between the parties afforded the haulers vast control 
over the ways in which they performed their work; (b) the haulers had the opportunity for profit or 
loss depending on their skill; (c) the haulers made an investment in equipment, materials, and/or 
employees of their own; (d) they possessed business acumen, diligence, and managerial skills, as 
well as the special skill of driving commercial trucks; (e) there were fixed termination dates for the 
leases of the trucks to operate; and (f) the haulers were not economically dependent on the 
defendant, as they could provide services to other carriers. The court stated that “[t]hey were 
responsible for their own profitability in a way that suggested that they were entrepreneurs, not 
simply truck drivers.” 
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Employment Tests Vary By Statute - FLSA 

 Scantland v. Knight, Docket No. 8:09-cv-01985-EAK-TBM (M.D. Fla. July 16, 2013) – The Eleventh 
Circuit reversed the district court decision granting summary judgment for the company on 
misclassification claims  brought by cable, internet and phone service technicians.  The Eleventh Circuit 
applied the “economic realities” test and found that four factors favored employee status: 1) the company 
exercised significant control over the technicians such that they were not “in business for themselves”; 2) 
the technicians had limited opportunity for profit and loss; 3) the relationships were of a long duration; 
and 4) the technicians were integral to the company’s business.   

 

 By contrast, in Luxama v. Ironbound Express, 2013 U.S. Dist. LEXIS 90879 (D.N.J. June 27, 2013), the 
court dismissed a misclassification lawsuit brought by truck drivers against a freight transportation 
company, finding that four factors supported independent contractor status: 1) the company exercised 
minimal control over the drivers, even though it retained the right to supervise the loading of trucks and to 
direct the drivers to load and unload trucks; 2) drivers retained substantial control over their work hours 
and jobs performed, could acquire additional trucks and hire helpers; 3) drivers have a significant 
investment in their trucks; and 4) possession of a CDL is a specialized skill. 

 

 In McFeeley v. Jackson Street Entertainment, 825 F.3d 235 (4th Cir. June 6, 2016), the Fourth Circuit 
affirmed the district court’s holding that exotic dancers were employees of the club where they danced 
and not independent contractors because, under the degree of control factor of the “economic realities” 
test, the control of the clubs’ operation weighed in favor of an employment relationship.  In particular, the 
court noted the clubs dictated  each dancer’s work schedule; the clubs imposed detailed written 
guidelines all dancers had to obey during working hours; the  club set the fees that dancers charged 
patrons for private dances and dictated how tips and fees were handled; the clubs personally instructed 
dancers on their behavior and conduct at work; and the clubs managed the atmosphere and clientele by 
making all decisions regarding advertising, hours of operation, and the types of food and beverages sold, 
as well as handling lighting and music. 
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Federal & State Government Compliance Efforts - 

FLSA 

• US Commission on Future of Work Management Relations recommended 
unified definition of employee/independent contractor in 1996 but no action has 
been taken 

 

• DOL Misclassification Initiative: The DOL has been actively partnering with 
federal and state agencies to reduce instances of worker misclassification.  As 
part of this initiative, the DOL has targeted certain industries, including the 
construction, restaurant, and landscaping industries, and identified specific 
cases for investigation. 

 

• Federal & State MOU’s: As part of its Misclassification Initiative, the DOL has 
signed Memoranda of Understanding (“MOU”) with federal and state agencies. 

 
– The MOU Between the IRS and the DOL is a joint initiative to improve compliance with 

laws and regulations administered by the two agencies and to reduce the tax gap.  As 
part this effort, the IRS and DOL will increase information-sharing and collaboration 
and participate in joint outreach relating to worker classification and other issues of 
mutual interest. 

 

– Labor commissioners and other agency leaders in fifteen states have signed MOUs 
with the DOL’s Wage and Hour Division and/or other federal entities, which will enable 
the DOL to share information and coordinate enforcement efforts with participating 
states. 
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NLRB Test:  FedEx Home Delivery Standard 

1. Extent of control by the employer 

2. Whether or not the individual is engaged in a distinct occupation or business 

3. Whether the work is usually done under the direction of the employer or by 

a specialist without supervision 

4. Skill required in the occupation 

5. Whether the employer or individual supplies instrumentalities, tools, and 

place of work 

6. Length of time for which individual is employed 

7. Method of payment 

8. Whether or not work is part of the regular business of the employer 

9. Whether or not the parties believe they are creating an independent 

contractor relationship 

10.Whether the principal is or is not in the business 

11.Whether the evidence tends to show that the individual is, in fact, rendering 

services as an independent business 
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Tests Under Other Laws Vary 

 Other Federal Statutes 

 

 State Wage Laws 

 

 State Unemployment Compensation Laws 
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State Example: California’s Common Law Test– the 

“Borello Test” 

“Right to Control” 

Secondary Indicia: 

 At-will 

 Length of engagement 

 Integral part of the business? 

 Who provides tools and equipment? 

 Investment in equipment 

 Method of payment? 

 Parties’ intent 

 Skill  

 Distinct Occupation or business 

 Whether the work is usually done under the direction of the 
principal or by a specialist without supervision, in the locality 

 Opportunity for profit or loss 

 Degree of permanence of the working relationship 

 

24 



New York City’s Freelance Isn’t Free Act 

 This law establishes and enhances protections for freelance workers, 

specifically the right to: 

– A written contract, including the itemization of services, the value of 

such services, and the date of payment (or the mechanism by which 

such date will be determined) 

– Timely and full payment.  Once a freelancer has “commenced 

performance” of the contracted-for services, the hiring party cannot 

require, as a condition of timely payment, that the freelancer accept less 

compensation than the amount stated in the contract 

– Protection from retaliation for exercising or attempting to exercise any 

right guaranteed by the act 

 The law establishes penalties for violation of these rights, including 

statutory damages, double damages, injunctive relief, and attorney’s fees. 

 Where there is evidence of a pattern or practice of violations, the New York 

City corporation counsel may commence civil action to recover a civil 

penalty of up to $25,000. 
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Best Practices to Establish and Preserve the 

Independent Contractor Relationship 

Jonathan A. Keselenko 
 jkeselenko@foleyhoag.com 



Understand the Risks  

 A worker is classified as an employee or independent 

contractor based on the reality of his or her 

circumstances. 

 Cannot use a contract to change reality, no matter what 

language is used.  
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Understand the Risks  

 The risks of misclassification: potential litigation and 

government agency audits  

 Employers have different legal obligations to employees 

versus independent contractors:  

– Wage and Hour laws 

– Leave laws  

– Unemployment taxes  

– Workers’ Compensation  

– Payroll and FICA taxes 

– Affordable Care Act (“Obamacare”) 
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Drafting Independent Contractor Agreements 

 

 Control – compliant agreements focus on this common 

theme, including: 

– The manner and means of performing the services 

– Where the services will be performed 

– When the services will be performed 

– Who will or can perform the services 

 Who has the “right” to decide these important questions? 

 Are any restrictions imposed? 
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Drafting Independent Contractor Agreements 

 

 The Provisions – many sections of an independent 

contractor agreement may be interpreted as 

demonstrating the right to control, including: 

– The manner and means of performing the services 

• Define scope of work to be performed. 

• State explicitly that the contractor is engaged as an 

“independent contractor.” 

• Limit the length of independent contractor projects.  

• Do not retain on an open-ended basis. 

– Where?   

• At the principal’s place of business? 

• At the customer’s location? 
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Drafting Independent Contractor Agreements 

 

 The Provisions – continued:  

– When? 

• Is there a project completion date or are there daily/weekly 

tasks assigned? 

– Who? 

• Use of substitutes or ability to subcontract? 

• Is the contractor required to obtain approval for a 

replacement or helper? 
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Drafting Independent Contractor Agreements 

 

 The Secondary Indicia – aside from control, what does 

the agreement say regarding each of the other factors 

used in the various tests? 

– Method of payment 

• Hourly or project based?  

• No bonuses  

– Do not provide employee benefits: insurance, vacation, 

401(k) 

– Ability to terminate 

• At-will or only with notice / for cause?  

– Effect of termination: rights and obligations of each party 

– Statement of parties’ understanding of relationship status 
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Drafting Independent Contractor Agreements 

 The Secondary Indicia – continued: 

– Non-competition 

• Do not prohibit the independent contractor from working for 

more than one client at a time.  

– Contractor is insured: general business, liability and 

workers’ compensation  

– Payment of expenses / costs 

– Provision of equipment / tools (including selection) 
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Drafting Independent Contractor Agreements 

 

 How does the independent contractor agreement 

compare to your employment agreements and other 

employment documents? 

– NDA: do you use the same form? 

– Non-solicitation: same for employees and contractors? 

– Ability to work for others? 

– Right to refuse work (genuine or illusory?) 

– Insurances: are they necessary and/or required 

– Confidentiality clauses (if no separate NDA) 

– Employee benefits: health insurance, vacation, 401(k) 
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Managing an Independent Contractor 

DO: 
 Allow the independent contractor to work a 

flexible schedule that focuses on completion of 

the final result by the delivery deadline 

 An independent contractor should work at 

his/her own discretion utilizing the resources 

and skills the contractor decides are necessary 

 Allow the independent contractor to subcontract 

part of the services if s/he sees fit 

 Pay independent contractors out of accounts 

payable and provide them with a Form 1099, if 

appropriate 

 Do not pay them out of payroll or provide them with 

a W-2 
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Managing an Independent Contractor 

DO NOT: 
 Provide the independent contractor with 

– Employee benefits, including vacation, employee 
discounts, and invitations to employee events 

– Pay at an hourly, weekly or monthly rate 

– Training or instructions beyond the specific project 

– Tools, equipment, supplies or materials for free or at a 
subsidized price 

– A uniform 

 Track independent contractor hours or whereabouts. 

 Allow the independent contractor to represent himself 
under the company’s name or use copyrighted or 
trademarked company materials. 

 Require the independent contractor to provide 
services exclusively for your company or perform 
services exclusively on your property. 
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Best Practices for IC Arrangements 

 

– Centralize controls over who can retain independent 

contractors and under what circumstances 

 

– Train employees who manage independent contractor 

relationships 

 

– Routinely review individuals classified as independent 

contractors to ensure the status is appropriate 
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Best Practices for IC Arrangements 

 

– Do not utilize independent contractors who perform the 

same duties as company employees. 

 

– Do not convert contractors to employees doing the same 

job. 

 

– Do not hire former employees as independent contractors 

and, if you do, establish restrictions on their engagement 

that prohibit them from performing the same work as when 

they were employees.  

 

38 



Key Provisions to Include in Independent Contractor 

Agreements and Sample Language 

Christopher Feudo  
  cfeudo@foleyhoag.com 



Key Provisions/Sample Language: Independent 

Contractor Relationship 
 

 The contract should affirmatively state that the contractor 

is engaged as an “independent contractor.” Nowhere in 

the contract should the contractor be referred to as an 

“employee,” nor should you refer to his/her 

“employment.”  

Independent Contractor Status. The Company hereby engages you, 

and you hereby accept such engagement, as an independent 

contractor (the “Contractor”) to provide certain services to the 

Company according to the terms and conditions set forth herein. The 

parties acknowledge and agree that the Contractor enters into this 

Agreement as, and shall at all times during the term of this Agreement 

act as, be considered, and remain, an independent contractor of the 

Company.  The parties further acknowledge and agree that this 

Agreement shall not, at any time, be construed as creating any 

association, partnership, joint venture, employment, or agency 

relationship between the Contractor and the Company. 
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Key Provisions/Sample Language: Duration of the 

Engagement 

 

 The engagement should have a definite duration or be 

for a specific project and state that the relationship will 

terminate at the close of the specified time or project. 

Term and Termination. The term of this Agreement shall 

commence on _____ and shall continue for a period of 

_________ weeks/months, or until the services/project is 

completed, whichever occurs first. This Agreement may be 

terminated by either party hereto for any reason whatsoever 

by providing written notice to the other party at least seven 

(7) calendar days prior to the effective date of such 

termination. The Company shall not owe the Contractor 

compensation for any services provided by the Contractor 

following the effective date of such termination. 
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Key Provisions/Sample Language: Compensation 

 Payment should be in the form of a lump sum or in  

installments as work is performed. Ideally, it should not be 

given on an hourly, weekly, or monthly basis (because this 

too clearly mirrors employee wages). 
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Key Provisions/Sample Language: Compensation 

Compensation; Taxes. The Contractor shall be paid a project fee equal to ______. 

Such will be paid to the Contractor at/on ______. 

 

The Contractor shall provide the Company with a signed and completed IRS Form W-

9 upon execution of this Agreement.  Payment by the Company will be made to the 

individual named on the IRS Form W-9.  The Contractor hereby agrees to notify the 

Company immediately upon any change of taxpayer information found on the IRS 

Form W-9. 

 

The Company shall not withhold any taxes from any payment it makes to the 

Contractor under this Agreement, nor make any contributions to any federal, state, or 

local agency with respect to such payments on behalf of the Contractor, but shall 

report the payments made to the Contractor hereunder on an IRS Form 1099. The 

Contractor agrees and represents that, except as otherwise required in writing by the 

Internal Revenue Service, the Contractor shall be responsible for paying, when due, 

all taxes, including estimated taxes, incurred, imposed, or assessed as a result of the 

Contractor’s receipt of fees from the Company pursuant to this Agreement, including 

but not limited to income taxes and self-employment taxes. 
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Key Provisions/Sample Language: Benefits 

 

 The parties should agree in writing that the contractor 

will not receive any employee benefits. 

Benefits. The Contractor hereby acknowledges that neither 

(s)he nor his/her employees shall: (i) be eligible to 

participate in any of the Company’s employee benefit plans, 

fringe benefit programs, group insurance arrangements, or 

other similar plans, programs, or arrangements maintained 

by the Company for the benefit of its employees, (ii) ever 

claim that (s)he is or was eligible for, or entitled to, any 

benefits under any such plan, program, or arrangement, or 

(iii) receive any statutory benefit that the Company makes 

available to its employees, including but not limited to 

workers’ compensation, Social Security, or unemployment 

compensation coverage. 
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Key Provisions/Sample Language: Nature and Control 

of the Contractor’s Services 

 The contract should specify the particular purpose for the engagement – 

i.e., the services the contractor will render – but should not dictate how the 

services will be performed on a day-to-day basis. There should be no 

directions or control, other than the end result of the engagement. 

 The agreement should expressly grant the independent contractor the right 

and freedom to work the hours that (s)he deems necessary to perform 

under the contract. 

 

Contractor’s Control of His/Her Performance. The Company shall have no right 

or authority to direct or control the Contractor or his/her employees with respect to 

the performance of the Contractor's duties under this Agreement, or with respect to 

any other matter, except as otherwise provided by this Agreement.  It is understood 

and agreed that the Company is interested only in the results to be achieved by the 

Contractor under this Agreement; the manner and method of performing all duties 

and services of the Contractor under this Agreement and achieving the desired 

results shall be under the exclusive control of the Contractor according to the 

Contractor’s particular skills and expertise. 
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Key Provisions/Sample Language: Performance of 

Services 

 

 The agreement should allow the contractor to have the 
discretion to decide where to perform the work, rather than 
forcing the independent contractor to always be on company 
premises. The agreement should also state that the contractor 
is responsible for paying business expenses related to 
furnishing services under the contract, such as the cost of 
equipment, tools, office space, and support services. 

Contractor’s Provision of Services and Equipment. The Contractor 

shall provide the services and any associated tangible items as set 

forth in this Agreement. The Contractor shall further be responsible for 

maintaining and furnishing, at his/her own expense, a place of work, 

and any tools, supplies, apparel, facilities, equipment, and appropriate 

communications devices and services required for the Contractor to 

render his/her services to the Company hereunder. 
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Key Provisions/Sample Language: Insurance 

 

 The parties should agree that the contractor is 

responsible for obtaining all general business and 

liability insurance, as well as appropriate licenses. 

 

 Insurance. The Contractor is solely responsible, to the 

extent required by applicable law, rule, or regulation or 

as requested by the Company, for securing his/her own 

disability, unemployment compensation, general 

liability, and/or other insurance coverage, and for 

obtaining workers’ compensation insurance and 

training, for him/herself and others, as necessary. 
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Key Provisions/Sample Language: Non-Exclusivity 

 The agreement should not restrict the independent 

contractor’s ability to work for other companies. 

Non-Exclusivity. The parties acknowledge and agree that the 

Contractor’s services to the Company during the term of this 

Agreement shall not be exclusive.  The parties further 

acknowledge and agree that, during his/her engagement by the 

Company, the Contractor may perform work on behalf of, and 

provide services to, persons and entities other than the Company, 

and may market and advertise his/her services to such persons 

and entities, so long as the Contractor:  (a) does not violate any of 

his/her obligations under this Agreement; (b) devotes sufficient 

time to the performance of his/her services hereunder as is 

necessary for the Contractor to effectively and efficiently perform 

all such services and fulfill all of the Contractor’s obligations to the 

Company under this Agreement; and (c) does not accept or 

become engaged in projects that create a conflict of interest with 

the Company. 
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Key Provisions/Sample Language: The Contractor’s Own 

Employees 

 

 The agreement should allow the contractor to hire 

his/her own employees as (s)he sees fit. 

Hire of Others. The Contractor may, in his/her sole discretion and 

without first consulting with the Company, hire persons to assist 

him/her in performing the services required hereunder.  Any and all 

such persons hired by the Contractor to assist in performing such 

services shall be considered employees of the Contractor, and, 

conversely, no person, sub-contractor, or agent hired by the 

Contractor shall be considered an employee of the Company, unless 

specifically indicated otherwise in an agreement signed by all parties.  

The parties acknowledge and agree that the Company will not have 

the authority to hire, fire, supervise, control, or manage any of the 

Contractor’s employees.  Upon request, the Contractor shall 

immediately provide the Company with proof of disability, workers’ 

compensation, unemployment compensation, and/or general liability 

insurance, as applicable, covering such employees. 
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Key Provisions/Sample Language: 

Non-Disclosure/Confidentiality 
 

 The parties should include a written agreement 

regarding confidentiality of information. 
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Key Provisions/Sample Language: 

Non-Disclosure/Confidentiality 

Confidentiality. The Contractor understands that, during the course of his/her 

engagement by the Company, (s)he may be exposed to trade secrets, and/or 

confidential and proprietary information, of or about the Company and its operations, 

including but not limited to information about its plans, projects, research, records, 

marketing, current and prospective members, sponsors, donors, beneficiaries, 

partners, agents, representatives, clients, current and prospective suppliers, contracts, 

services, systems, processes, methods, know-how, data, consumers, and/or fellow 

contractors (collectively, the “Confidential Information”).  Throughout the term of this 

Agreement and at all times thereafter:  (i) the Contractor shall hold all Confidential 

Information in the strictest confidence and take all reasonable precautions to prevent 

its disclosure to any unauthorized person; and (ii) other than as specifically required or 

permitted by law, the Contractor will not use, disclose, communicate, or make 

available to anyone else, any of the Confidential Information.  The Contractor 

understands that if (s)he violates this promise of confidentiality, the Company may 

take whatever action it deems appropriate to enforce its rights. Upon termination or 

expiration of this Agreement, or whenever requested by the Company, the Contractor 

will immediately deliver to the Company all property in the Contractor’s possession, or 

under his/her care and control, belonging to the Company, including but not 

necessarily limited to Confidential Information. 
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Key Provisions/Sample Language: Misc. Items 

 

 The Contractor cannot bind the Company: The Contractor 
acknowledges and agrees that, during and after the term of this 
Agreement, (s)he shall not:  (i) negotiate or enter into any oral or 
written contract, agreement, or arrangement on behalf of or in the 
name of the Company, sign any checks on behalf of or authorize 
any payments by the Company, or otherwise bind the Company, 
without the express prior written consent of an officer of the 
Company; (ii) engage in any conduct, or cause the Company to 
engage in any conduct, that would result in the Company’s breach 
or violation of any agreement, law, ordinance, or regulation; or (iii) 
describe or represent him/herself, or hold him/herself out, as an 
employee of the Company or any entity owned or controlled, in 
whole or in part by the Company, or any entity affiliated with the 
Company. 

 Expenses: Except as otherwise set forth in this Agreement, the 
Contractor shall be solely responsible, and shall not be reimbursed 
by the Company, for any costs, fees, and/or expenses incurred by 
the Contractor in rendering the services required hereunder. 
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Key Provisions/Sample Language: Misc. Items 

 

 Further lack of control by the Company: The Contractor shall not 
receive performance reviews, vocational training, or business cards 
from the Company, nor shall the Contractor be required to attend 
meetings at the Company’s facilities or be subject to the standard 
disciplinary practices and procedures to which the Company’s 
employees are subject. 

 The Contractor is not economically dependent on the Company: 
The Contractor represents and warrants that (s)he is not, and does not 
at any time during the term of this Agreement expect that (s)he will 
become, economically dependent on the Company, and further 
represents and warrants that (s)he is in business for him/herself and not 
for the Company.  Nevertheless, as a material term of this Agreement, 
in the event that at any time during the term of this Agreement, the 
Contractor does become, or anticipates that (s)he will become, 
economically dependent upon the Company, (s)he shall so notify the 
Company in writing within three (3) business days of such development.  
The Contractor acknowledges and agrees that his/her failure to provide 
such written notice shall be deemed a material breach of this 
Agreement. 
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Key Provisions/Sample Language: Misc. Items 

 

 Indemnification: The Contractor agrees to, and hereby does, 
indemnify, defend, protect, and hold harmless the Company and its 
principals, agents, and affiliated companies of and from any and all 
claims, actions, causes of action, demands, losses, costs, expenses, 
obligations, liabilities, damages, recoveries, and deficiencies, 
including interest, penalties, attorneys’ fees, and costs, asserted 
against the Company or its affiliates, or that the Company or its 
affiliates may suffer or incur, as a result of, predicated upon, 
concerning, or arising out of:  (a) the Contractor’s failure to comply 
with any representation, covenant, or obligation under, or any 
provision of, this Agreement; (b) the Contractor’s failure, or 
allegations that (s)he failed, to pay his/her employees in accordance 
with applicable federal, state, and/or local law; (c) any claims for 
wages, benefits, or compensation asserted against the Company by 
any employee, sub-contractor, or agent hired or engaged by the 
Contractor; (d) any negligent, willful, or grossly negligent acts or 
omissions committed by the Contractor (or the Contractor’s 
employees, sub-contractors, or agents) while performing the services 
required hereunder; or (e) the Contractor’s failure to pay taxes as set 
forth in this Agreement and/or required by law. 

54 


