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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits
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participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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printer icon.
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THE BASICS

Representations and warranties are backward-looking
statements. 

A representation is an assertion as to a fact, true on the date 
the representation is made, that is given to induce another 
party to enter into a contract. If not true, then it is “inaccurate.”

A warranty is a promise of indemnity if the assertion is 
false. If not true, then it is “breached.”

Qualified by reference to disclosure schedules in an 
acquisition agreement.
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REPS & 
WARRANTIES

• Provide information about the target 
company or business.

• Cover Seller’s ability to transfer the 
stock or assets and liabilities being 
transferred. 

• Generally wants these reps and 
warranties to be as comprehensive as 
possible (e.g., no qualifiers).
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REPS IN HEALTH 
CARE DEALS

What reps and warranties are appropriate for the target company’s business? 

• Compliance With Health Care Laws Generally

• Reimbursement

• Exclusions

• Licensure

• Stark / Anti-Kickback

• Overpayments

• HIPAA

• Data Security

• Medical Staff Matters

• COVID-19
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NEGOTIATION  
CONSIDERATIONS
Qualifiers, Look-Back Periods, Survival and Representation & Warranty 
Insurance



LOOK-BACK 
PERIODS

Attempt to limit a rep to cover only a specified time 
period. For example, Seller may rep only to periods 
since FYE, a certain number of years or some other 
specified date (e.g., January 1, 2019).

Generally, the statute of limitations for healthcare reps 
is six years.

Often, sellers (typically private equity sellers) want to 
limit the look-back period to three years or from the 
date of their original investment.

RWI transactions can impact the look-back period.
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QUALIFIERS
Materiality Qualifiers
 A rep can be qualified by what is material or what may cause an Material Adverse Effect.

 Materiality can be quantified by adding a threshold amount to the rep.

 Buyers use “single scrapes” or “double scrapes” to exclude materiality qualifiers in Sellers’ reps for 
purposes of determining:

 the amount of indemnifiable losses (single scrape); and (for double scrapes)

 whether a breach has occurred.

Knowledge Qualifiers
 A knowledge qualifier shifts the allocation of risk of unknown facts from the target company to Buyer. 

 If a rep is qualified by knowledge and is untrue or incorrect as a result of an event the target company did 
not know about, then Buyer cannot claim a breach of the rep.

 Give the target company less of an incentive to proactively investigate whether exceptions to the reps exist.

 Actual knowledge (i.e., matters a person knows about) vs. constructive knowledge (i.e., matters a person 
should have known about) are often heavily negotiated but constructive knowledge is typically the standard 
utilized
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R&W INSURANCE

Provides coverage for indemnification claims Buyer may have for 
losses resulting from breaches of Seller's reps. 

Shifts some of the business risks of an acquisition to an insurer in 
exchange for payment of the policy premium.

Limits Seller’s post-closing exposure for inaccuracies or breaches 
of operational reps and provides a quicker path to closing.

Buyer can negotiate for broader reps.

Exclusions from coverage can pose a challenge. Common examples 
include:
 Known risks uncovered in diligence

 Risks that could involve damages in excess of policy limits (e.g., government 
payor reimbursement)
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COMPLIANCE WITH HEALTHCARE 
LAWS GENERALLY

Healthcare providers such as hospitals, ASCs and other healthcare facilities and healthcare professionals 
are subject to extensive regulation by numerous federal and state government entities as well as local 
government agencies.

Example definition of Healthcare Laws –

All applicable federal, state and local codes, ordinances, rules, regulations and laws, including Title XVIII 
of the Social Security Act, 42 U.S.C. §§ 1395-1395hhh (the Medicare statute), including specifically, the 
Ethics in Patient Referrals Act, as amended (the “Stark Law”), 42 U.S.C. § 1395nn; Title XIX of the Social 
Security Act, 42 U.S.C. §§ 1396-1396v (the Medicaid statute); TRICARE, 10 U.S.C. §1071 et seq. (the 
TRICARE statute); the Federal Anti-Kickback Statute, 42 U.S.C. § 1320a-7b(b); the False Claims Act, 31 
U.S.C. §§ 3729-3733 (as amended); the Program Fraud Civil Remedies Act, 31 U.S.C. §§ 3801-3812; the 
Anti-Kickback Act of 1986, 41 U.S.C. §§ 51-58; the Civil Monetary Penalties Law, 42 U.S.C. §§ 1320a-7a 
and 1320a-7b; the Health Information Laws; the Exclusion Laws, 42 U.S.C. § 1320a-7; the Federal 
Controlled Substances Act, 21 U.S.C. § 801 et seq.; the Federal Food, Drug and Cosmetic Act, 21 U.S.C. §
301 et seq.; all legal requirements relating to the Company’s provision of, or billing or payment for 
health care items or services, timely repayment of overpayments, recordkeeping or relating to health 
care information, including privacy and security of personal health information; and all applicable 
implementing regulations, rules, ordinances, judgments and orders; and any similar state and local 
statutes, regulations, rules, ordinances, judgments and orders; and all applicable federal, state and local 
licensing, regulatory and reimbursement, corporate practice of medicine and physician fee splitting 
regulations, rules and ordinances.
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COMPLIANCE WITH HEALTHCARE 
LAWS - REPS

The Company is, and has been since the Look-back Period, in compliance 
(in all material respects) with all applicable Healthcare Laws.

Since the Look-back Period, the Company has not been cited, fined or 
otherwise notified (in writing) of any (material) failure to comply with any 
Healthcare Laws (that has not been paid or cured).

The Company (i) is not (and has not been) a party to a deferred 
prosecution agreement, Corporate Integrity Agreement or any other similar 
agreement with the Office of Inspector General of the United States 
Department of Health and Human Services or any other government 
authority, (ii) has no reporting obligations pursuant to any settlement 
agreement entered into with any governmental authority (or other 
Person), (iii) is, or has been during the Look-back Period, (to the 
Company’s Knowledge) the subject of any investigation conducted by 
any Governmental Authority, (iv) is (or has been) (to the Company’s 
Knowledge) a defendant in any qui tam/False Claims Act litigation.
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REIMBURSEMENT OVERVIEW

Billing and reimbursement rules are complex, change frequently 
and may vary depending on the source of payment. For 
example, Medicare and other payors generally only cover 
services determined to be medically necessary. Providers must 
carefully bill for and document services provided to ensure 
accurate coding, including use of the correct code and comply 
with supervision requirements when billing for services 
provided by practitioners. When services are covered by 
multiple payors, financial responsibility is to be allocated 
among the payors in a process known as coordination of 
benefits (COB). The rules governing COB are complex, 
particularly when one of the payors is Medicare or another 
government program.
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REIMBURSEMENT REPS
The Company is, and has been since the Look-back Period:
 (i) qualified (in all material respects) for participation in, and have current and valid 

provider contracts with, each of the government healthcare programs (e.g., Medicare, 
Medicaid and TRICARE) and third party payors from which it receives reimbursement, 

 (ii) in compliance (in all material respects) with all applicable conditions of 
participation, conditions for coverage and requirements with respect to its 
participation in, and billing and submission of claims to, each such government 
healthcare programs and third party payors program, and 

 (iii) eligible for, and are receiving (subject to normal delays and adjustments 
occurring in the ordinary course of business and in compliance with Laws), 
payment under each applicable government healthcare program for services rendered 
to qualified beneficiaries. 

Section [•] of the Disclosure Schedule lists all National Provider Identifiers 
and all provider or supplier enrollment numbers of the Company with all 
applicable government healthcare programs (“Provider Enrollments”).
 All Provider Enrollments are in full force and effect, and no suspension, termination or 

exclusion of such Provider Enrollment is pending (or, to the Knowledge of Seller) 
threatened (in writing).
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EXCLUSIONS OVERVIEW

If a hospital or other provider fails to substantially comply with 
the numerous conditions of participation in the Medicare and 
Medicaid programs or performs certain prohibited acts, the 
provider’s participation in the federal health care programs may 
be terminated, or civil and/or criminal penalties may be 
imposed. Civil monetary penalties are adjusted annually based 
on updates to the consumer price index.
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EXCLUSION REPS
Neither the Company, nor any of its respective directors, officers or 
employed healthcare professionals, or other employees (or, to the 
Knowledge of Seller), contractors or agents
 is, (or has been excluded), precluded, suspended or debarred from participating in 

any governmental healthcare program; 
 (to the Knowledge of the Seller) is, or has been investigated for, charged with, 

subject to sanction or (material) disciplinary action or convicted for a crime in 
connection with any government healthcare program or violation of any Healthcare 
Law;

 (to the Knowledge of the Seller) has been served with or received any search 
warrant, subpoena, civil investigative demand, contact letter (or telephone or 
personal contact) by or from any federal or state enforcement agency alleging (or 
suggesting) any violation of any Healthcare Law, or

 has submitted as a party to, or as involved in, any arrangement that has been the 
subject of a voluntary disclosure to any governmental authority related to any actual 
(or potential violation) of any Healthcare Law. 

 None of the actions described in the foregoing clauses is pending or, to the 
Knowledge of Seller, threatened (in writing).
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LICENSURE OVERVIEW
In order to receive Medicare reimbursement, a seller must meet applicable 
conditions for coverage set forth by the Department of Health and Human 
Services (HHS) for the facility and service type and also comply with state 
and local laws and regulations. 

In addition, every state imposes licensing requirements on individual 
physicians, and many states impose licensing requirements on facilities and 
services operated and owned by physicians. 

In some states, a certificate of need (CON) process controls the 
development of certain facilities and services, such as ASCs. CON statutes 
and regulations generally provide that, prior to the expansion of existing 
surgery centers, the construction of new healthcare facilities, the 
acquisition of major items of equipment or the introduction of certain new 
services, approval must be obtained from the designated state health 
planning agency. Approval is conditioned on the designated state health 
planning agency’s determination that a need exists for expanded or 
additional facilities or services
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LICENSURE REPS
 Each healthcare professional that is, or anytime has, provided any health care 

services to or on behalf of the Company during the Look-back Period was, duly 
licensed and certified in each applicable jurisdiction as required by applicable 
Law

 Each healthcare professional is, and has been during the Look-back Period, or 
was during the period of time which such healthcare professional provided 
services to or on behalf of the Company during the Look-back Period, duly 
certified to participate in, and has maintained appropriate participation in 
Medicare and applicable Medicaid programs (if such participation was 
required to bill for services provided by such Medical Professionals to 
beneficiaries of such programs)

 Each healthcare professional currently providing services for the Company is and 
during the Look-back Period has been credentialed, privileged, in good standing 
with the applicable licensing board and on the medical staff at, and, (to the 
Seller’s Knowledge,) in compliance (in all material respects) with applicable 
conflict of interest policies at, each facility where he or she provides services on 
behalf of the Company, (and, to the Seller’s Knowledge, no reason or 
condition exists that would materially impact any such Medical 
Professional’s licensing or credentialing and medical staff privileges)
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STARK / ANTI-KICKBACK OVERVIEW
The federal physician self-referral law, commonly referred to as the Stark Law, 
prohibits a physician from making a referral for a designated health service to an 
entity if the physician or a member of the physician’s immediate family has a 
financial relationship with the entity, unless an exception applies. Sanctions for 
violating the Stark Law include denial of payment, refunding amounts received for 
services provided pursuant to prohibited referrals, substantial civil money penalties 
per prohibited service provided and a separate penalty for a circumvention scheme. 

The federal Anti-Kickback Statute prohibits healthcare providers and others from 
knowingly and willfully soliciting, receiving, offering or paying, directly or indirectly, 
any remuneration (including any kickback, bribe or rebate) in return for, or to induce, 
referrals or orders for services or items covered by a federal healthcare program. 

The federal Anti-Kickback Statute is very broad in scope, and many of its provisions 
have not been uniformly or definitively interpreted by case law or regulations. 
Courts have found a violation of the federal Anti-Kickback Statute if just one 
purpose of the remuneration is to generate referrals, even if there are other lawful 
purposes. Furthermore, knowledge of the law or intent to violate the law is not 
required to establish a violation of the federal Anti-Kickback Statute. 
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STARK / ANTI-KICKBACK REPS
 All financial relationships (as defined by the Stark Law) between the Company 

that performs or bills for designated health services (as defined by the Stark Law) 
is, and has been, structured to comply with an appropriate exception to the 
federal Stark Law

 The compensation paid to each healthcare professional, who is or has performed 
services on behalf of the Company during the Look-back Period, does not vary, 
and has not varied, in any manner based on the volume or value of such 
practitioner’s referrals to or business generated for any healthcare facility

 Neither the Company, nor any healthcare professionals, acting on its behalf has 
offered, paid, solicited, received, or accepted remuneration (i.e., anything of 
value) in exchange for, or as an inducement to encourage, referrals for health 
care items or services

 Neither the Company nor any of its owners, directors, officers, employees and, to 
the (Knowledge of Seller, contracted healthcare professionals) during the 
Look-back Period had or have any financial relationships with any healthcare 
facility that does not comply (in all material respects) with any applicable 
federal or state fraud and abuse Laws. 
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OVERPAYMENTS OVERVIEW

One of the most prominent reimbursement laws is the federal False  
Claims Act (FCA), which prohibits an individual or entity from 
knowingly and willfully presenting a claim (or causing a claim to be 
presented) that is false or fraudulent for payment from the 
government, including the Medicare and Medicaid programs. 

The standard for “knowing and willful” often includes conduct that 
amounts to a reckless disregard for whether accurate information is 
presented by claims processors. 

There are many potential bases for liability under the FCA, 
including knowingly and improperly avoiding repayment of an 
overpayment received from the government and the knowing 
failure to report and return an overpayment within 60 days of 
identifying the overpayment.

24 Strafford CLE Webinar



OVERPAYMENT REPS

(Other than claims processing and minor refunds arising in 
the ordinary course of business), 
 the Company has not received any written notices from any 

governmental authority, or agents thereof, or from any third party payor, 
of any audits, overpayments, false claims, civil monetary penalties, offsets 
or recoupments against future reimbursement, 

 the Company has no any outstanding overpayments or any obligations 
to repay or refund any government healthcare program, or any third 
party payor, (other than non-material amounts in the usual course of 
business)

 (Any potential overpayment has been duly and diligently reviewed 
and assessed to determine whether any actual overpayment exists or 
existed, and any actual overpayments have been appropriately 
repaid to the applicable payor).
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HIPAA OVERVIEW
There are currently numerous legislative and regulatory initiatives at the state and federal levels addressing the privacy and security of 
patient health and other identifying information. 

The privacy and security regulations promulgated pursuant to HIPAA extensively regulate the use and disclosure of individually 
identifiable protected health information and require “covered entities,” including healthcare providers, to implement administrative, 
physical and technical safeguards to protect the security of such information. Violations of the regulations may result in criminal 
penalties and substantial civil penalties.

HHS enforces HIPAA and is required to perform compliance audits. State attorneys general are also authorized to bring civil actions 
seeking either injunction or damages in response to violations of HIPAA privacy and security regulations that threaten the privacy of 
state residents. 

A covered entity may be subject to penalties as a result of a business associate (an entity that handles individually identifiable health 
information on behalf of a covered entity) violating HIPAA if the business associate is found to be an agent of the covered entity. 

Business associates are also directly subject to certain provisions of the HIPAA security and privacy regulations and may be penalized
for violations of the regulations.

Covered entities must report breaches of unsecured protected health information to affected individuals without unreasonable delay, 
but not to exceed 60 days following discovery of the breach by the covered entity or its agents.

Notification must also be made to HHS and, in certain situations involving large breaches, to the media. There is a presumption that all 
non-permitted uses or disclosures of unsecured protected health information are breaches unless the covered entity or business 
associate establishes that there is a low probability the information has been compromised.
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HIPAA REPS 
Each Covered Entity (as defined in HIPAA) owned or operated by the Company, is in and, 
during the Look-back Period, has been in compliance in all material respects with, the 
applicable requirements of HIPAA 

The Company is, and at all times during the Look-back Period has been, in material 
compliance with
 all contracts or other arrangements in effect between the Company and its customers that apply to or 

restrict the use, disclosure or security of Personal Information or customer information; 

 (ii) all contracts or other arrangements between the Company and its vendors and other business partners 
that apply to or restrict the use, disclosure or secure treatment by such vendors or business partners of PHI 
Information or customer information

 The Company has in place, and during the Look-back Period has (materially) complied and is in (material) 
compliance with, written policies to protect the security and privacy of PHI. 

 (The Seller has made available to the Buyer copies of all privacy and security policies and notices 
governing the Company’s use and disclosure of PHI.) 

 Neither the execution, delivery or performance of this Agreement, nor the consummation of any of the 
transactions contemplated by this Agreement, including any direct or indirect transfer of PHI resulting from 
such transactions, will violate (in any material respects) any Company policies (as such currently exist or as 
existed at any time during which any of such PHI was collected or obtained during the Look-back Period)
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DATA SECURITY REPS
(The Company has, and at all times during the Look-back Period has had, in place commercially 
reasonable physical, technical, organizational and administrative security safeguards designed to 
protect all PHI collected by the Company or on its behalf from and against unauthorized access, 
use and/or disclosure and that comply with all privacy agreements and applicable Laws regarding 
Personal Information or customer information, including any data privacy laws, consumer 
privacy laws in every jurisdiction where the Company operates.)  

No person has provided the Company with a written instrument either withdrawing his or her consent 
for the Company’s use or processing of his or her personal information or requesting the erasure of his 
or her personal information by the Company in the three years prior to the date of this Agreement 
where the Company has not complied with such request. 

During the Look-back Period, the Company has not received any written complaint from any person or 
governmental authority regarding the  Company’s agents, employees or contractors’ uses or disclosures 
of, or security practices or security incidents regarding, PHI. 

There have not been any non-permitted uses or disclosures, security incidents, or breaches involving PHI 
held or collected by or on behalf of the Company.  

The Company has not notified, either voluntarily or as required by any Law, any affected individual, any 
customer, any governmental authority or the media of any breach of PHI, (and, the Group Companies 
currently have no reason to conduct any such notification or investigate whether any such 
notification is required).
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MEDICAL STAFF REPS
Seller has made available to Buyer true, correct and complete copies of the bylaws and rules and regulations of 
the medical staff of the Company, as well as a list of all current members of the Company’s medical staffs. 

Except as has been otherwise disclosed to Buyer in writing, there are no 

 pending, or to Seller’s Knowledge threatened, adverse actions with respect to any medical staff member of the Company or any 
applicant thereto, including any adverse actions for which a medical staff member or applicant has requested a judicial review 
hearing that has not been scheduled or that has been scheduled but has not been completed, or

 pending or, to Seller’s Knowledge, threatened disputes with applicants, staff members or health professional affiliates, and all 
appeal periods in respect of any medical staff member or applicant against whom an adverse action has been taken have expired.  

No medical staff members of the Company have resigned or had their privileges revoked or suspended 
(since…). Seller has made available to Buyer true, correct and complete copies of the bylaws and rules and 
regulations of the medical staff of the Company, as well as a list of all current members of the Company’s medical 
staffs.

Except as has been otherwise disclosed to Buyer in writing, there are no (i) pending, or to Seller’s Knowledge 
threatened, adverse actions with respect to any medical staff member of the Facilities or any applicant thereto, 
including any adverse actions for which a medical staff member or applicant has requested a judicial review 
hearing that has not been scheduled or that has been scheduled but has not been completed, or (ii) pending or, 
to Seller’s Knowledge, threatened disputes with applicants, staff members or health professional affiliates, and all 
appeal periods in respect of any medical staff member or applicant against whom an adverse action has been 
taken have expired.  

No medical staff members of the Company have resigned or had their privileges revoked or suspended 
(since…).
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COVID-19 REPS

If the Company received or applied for any funds or other relief 
under any program authorized by any governmental authority in 
response to COVID-19, including but not limited to…. any 
accelerated or advanced payment of Medicare reimbursements, 
any deferred payroll tax deposits or payments, Provider Relief Fund 
from the U.S. Department of Health and Human Services or any 
other Coronavirus Relief Program,
 (A) the Company has made truthfully and in good faith all attestations, 

certifications and other submissions or filings required in accordance therewith 
and has complied with all other requirements and covenants in connection with 
any such programs for which the Company has applied for or received relief, 

 (B) the Company has not been made the subject of or received any notice of any 
audit or review by any governmental authority in connection therewith, and

 (C) the Company has maintained books and records (including with respect to 
use of proceeds) sufficient in all material respects to qualify or satisfy the terms 
and conditions for relief under any such programs for which such application was 
made prior to the Closing.

30 Strafford CLE Webinar



QUESTIONS?



mwe.com

mwe.com

INDEMNIFICATION 
PROVISIONS IN 
HEALTHCARE M&A
Caps, Baskets, and Other Limitations

Matthew J. Friendly

Partner, McDermott Will & Emery

August 11, 2020



mwe.com

DE MINIMIS THRESHOLDS, BASKETS, AND 
DEDUCTIBLES

• De Minimis Threshold (Pro-Seller): The minimum amount Buyer’s losses must exceed for a 
single claim before it may bring such a claim.

– Typically between $10,000 and $50,000.

– Purpose is to delineate between material and immaterial claims to prevent “nickel and 
diming.”

– Buyers will often require a materiality scrape if willing to agree to this construct.

• Deductible (Pro-Seller): Seller will only be liable for losses that exceed a threshold amount.

– Typically between 0.5 – 1% of enterprise value (average is 0.68% of enterprise value)

• Tippping Basket/Dollar One (Pro-Buyer): Once the aggregate losses meet or exceed a 
certain threshold, the Seller will be liable for the entire amount of losses, from dollar one (i.e., 
the basket “tips”).

– Average is approximately 0.45% of enterprise value.

• Fundamental reps: generally not subject to basket

• Typically only apply to claims based on breaches of general reps and warranties.
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LIMITATIONS - CAPS

Type of Claim Typical Cap

General Representations 10-15% of enterprise value

Fundamental Representations Purchase Price

Covenants Purchase Price

Line-Item Indemnities Purchase Price or No Cap

Fraud or intentional misrepresentation Purchase Price or No Cap

34
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price for certain types of claims. 

• Entire stated purchase price or only cash at closing? Consider deferred purchase price structures.
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OTHER PROVISIONS – MATERIALITY SCRAPE

• A “materiality scrape” is a provision that “scrapes” or deletes all materiality qualifications from 
the representations and warranties in the purchase agreement for indemnification purposes.

– 90% of transactions contain a scrape.

• A “double” materiality scrape requires the parties to ignore all materiality qualifications for 
determining both (1) whether or not a breach occurred and (2) the amount of indemnifiable 
losses resulting from the breach.

– 60% of transactions have a double materiality scrape.

• A “single” materiality scrape requires materiality to be read out of the relevant provisions for 
purposes of either determining the amount of indemnifiable losses or whether a breach 
occurred, but materiality qualifiers continue to apply to determinations of what is not 
“scraped.”

– 28% of transactions scrape only determination of losses. 13% of transactions scrape only 
determination of breach.

35



mwe.com

MATERIALITY SCRAPE EXAMPLES

• Double Materiality Scrape

– “For purposes of this Article X, the R&Ws of Seller shall not be deemed qualified by any 
references to materiality or to Material Adverse Effect or any other similar qualification.”

• Single Materiality Scape – Determining Losses Only

– “For the sole purpose of determining Losses (and not for determining whether any breach 
of any representation or warranty has occurred), the R&Ws of Seller shall not be deemed 
qualified by any references to materiality or to Material Adverse Effect or any other similar 
qualification.”

• Single Materiality Scrape – Determining Breaches Only

– “For purposes of this Article X, the R&Ws of Seller shall not be deemed qualified by any 
references to materiality or to Material Adverse Effect or any other similar qualification in 
determining whether such representation or warranty has been breached.”

36



mwe.com

EFFECT OF KNOWLEDGE OF BREACH: SANDBAGGING

• If the Buyer knew about a claim before the closing, should it be able to wait until after the 
closing to bring a claim for losses against the Sellers?

• Prevailing market view: Yes (i.e., “Pro-Sandbagging”)

• “Pro-Sandbagging” example: “The right to indemnification, reimbursement, or other remedies 
based upon any such representation or warranty will not be affected by any knowledge 
acquired (or capable of being acquired) at any time, whether before or after the execution 
and delivery of this agreement or the closing date, with respect to the accuracy or inaccuracy 
of such representation or warranty.”

– Practice tip for Buyers: include pro-sandbagging provision. If the purchase agreement is 
silent, Delaware and NY courts have historically been pro-sandbagging jurisdictions, but 
Delaware may be changing and NY law has nuances based on the source of buyer’s 
knowledge.

• “Anti-Sandbagging” example: “No party shall be liable under this article for any losses 
resulting from or relating to any inaccuracy in or breach of any representation or warranty in 
this agreement if the party seeking indemnification for such losses had knowledge of such 
breach before closing.”
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MITIGATION/OTHER SOURCES OF RECOVERY

• Reductions against indemnifiable losses (“Savings Clauses”)
– Reductions for recovery under insurance policies (e.g. general liability 

insurance, D&O insurance)

– Reductions for tax benefits

• Requirement to mitigate losses
– Required by law. Pro-buyer provision requires mitigation to the extent 

required by applicable law.

– Pro-seller provision requires buyer (or indemnified party) to mitigate losses 
in accordance with a higher standard than imposed by applicable law (e.g. 
“reasonable best efforts”)
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OTHER LIMITATIONS

• Other limitations
– Knowledge parties definition

– Exclusive remedy

– Fraud and intentional misrepresentation voids all limitations

– Ability to supplement schedules between signing and closing
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Seller Indemnification

• Breach of representation or warranty

• Breach of failure to perform any covenant or agreement

• Payment of taxes due prior to closing, interest and penalties

• Third-party claims against business from prior to closing date
• Failure to comply with government regulations in performing  

obligations under Transfer Agreement

• Loss resulting from Seller action or omission prior to closing  
(limit to gross negligence or willful acts?)
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Seller Indemnification (cont’d)

• In health care transactions – additional areas of concern:
– Audits by government or private payors (managed care  

organizations of periods prior to closing)

– Investigations by government agencies of fraud abuse or claims  
under False Claims Act

– Retroactive rate adjustments required by statute or regulation

– Malpractice judgements to extent not covered by insurance
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Buyer Indemnification

• Damage due to Breach of Representations or Warranties

• Failure to perform covenants
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Areas of Conflict – All Subject to Negotiation

• Materiality
• “Basket” How large must claim value be before indemnity  

provisions are triggered?

• De Minimus Matters – a claim has to be with a negotiated  
MINIMUM before it can be included in the calculation of the  
basket amount

• Limitation of Loss – the “Cap” Limit to Purchase Price?

• No cap for fraud or intentional misrepresentation
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Procedure

• No indemnification without proper “notice”

• Notice to be spelled out in the Agreement
– Time Limits (is there prejudice by delay)

– Written Notice

– To Whom Addressed

• Can be different procedure for third-party claims and intra  
party claims
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Procedure (cont’d)

• Intra Party – may give an opportunity to cure

• Indemnifying Party takes over defense
• Indemnified Party – may participate in defense at his own  

expense
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Settlement?

• Parties shall agree to cooperate with defense of third-party  
claims

• Generally, indemnify party must be notified and consent if  
indemnifying party settles case, and vice versa

48



Non-Third Party Claims (Intra Party)

• Notice of Claim

• Indemnity Dispute Notice

• The dispute can be resolved by:
– Negotiation

– Arbitration

– Litigation

• Agreement should provide the method of dispute resolution

49



Escrow for Indemnity

• Often one of the most disputed issues in healthcare  
transactions

• Possibility of audits and investigations are strong
• Should a portion of Purchase Price be set aside so that  

escrow can be maintained?

• For how long is it held

• A subsidiary question to “How Long Does Indemnity Last?”
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How long does indemnity last?

• Buyer – For full Statute of Limitations
• Seller – I want to be done with this – 18 months (as short a  

period as possible)

• Okay to have longer period for some issues (e.g. audits) than  
for others (e.g. employee claims)
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ARTICLE 8

INDEMNIFICATION

Section 8.1 Indemnification of Buyer.

(a)From and after the Closing, subject to the limitations set forth herein, Seller Parties shall  
jointly and severally indemnify and hold harmless Buyer and its Affiliates (including the  
Company) and each of their respective directors, officers, shareholders, members, partners,  
agents and representatives (collectively, the “Buyer Indemnitees”) from and against any and all  
damage, loss, liability, Tax and expense (including reasonable expenses of investigation and  
reasonable accountants’ and attorneys’ fees and expenses) in connection with any action, suit or  
proceeding, whether involving a third party claim or a claim solely between the parties hereto  
(“Losses”) incurred or suffered by any Buyer Indemnitee, arising out of: (i) any breach of any  
representations or warranties of Seller Parties set forth in Article 3 and Article 4 (without giving  
effect to any limitation or qualification as to “materiality”, “material”, “Material Adverse Effect”  
or similar qualifications for purposes of determining whether there is a breach or the calculation  
of the amount of Losses arising out of or relating to such breach), (ii) any breach of, or failure to  
perform, any covenant or other agreement of Seller Parties contained in this Agreement, (iii) all  
Taxes (or the non-payment thereof) or penalties of the Company for all taxable periods ending  
on or before the Closing Date and the portion through the end of the Closing Date for any taxable  
period that includes (but does not end on) the Closing Date, other than any Taxes to the extent  
specifically included as a liability in the calculation of Closing Working Capital, (iv) any Third  
Party Claim based upon, resulting from or arising out of the business, operations, properties,  
assets or obligations of the Company conducted, existing or arising on or prior to the Closing  
Date, (v) any Loss (actual, contingent, known or unknown) that occurred on or prior to the  
Closing, or any Loss (actual, contingent, known or unknown) occurring after Closing arising as a  
result of any action, omission, event or circumstance occurring prior to Closing, or (vi) any post-
Closing premium adjustment resulting out of underreporting exposure values under the insurance  
policies listed on Schedule 4.14.

(b)Notwithstanding the foregoing, (i) Seller Parties shall not have any liability pursuant to  
Section 8.1(a)(i), and no claims shall be asserted by Buyer Indemnitees for such breaches, unless  
and until the aggregate amount of all Losses indemnifiable pursuant to Section 8.1(a)(i) exceeds  
on a cumulative basis an amount equal to $10,000.00 (the “Basket”), in which event Seller  
Parties shall only be required to pay or be liable for Losses in excess of the Basket; and (ii) the  
aggregate liability of Seller Parties pursuant to Section 8.1(a)(i) shall not exceed $300,000.00  
(the “Cap”); provided, however, that neither the Basket nor the Cap shall apply to Losses arising  
out of (x) fraud or intentional misrepresentation, (y) Taxes, or (z) breaches of the Fundamental  
Representations.

(c)For purposes of Section 8.1(a)(iii), the portion of Taxes through the end of the Closing  Date 
for any taxable period that includes (but does not end on) the day before the Closing Date (a  
“Straddle Period”) will be apportioned between the portion of such period that extends before the  
Closing Date through the Closing Date (the “Pre-Closing Straddle Period”) and the portion of  
such period from the day after the Closing Date to the end of the Straddle Period (the “Post-
Closing Straddle Period”) in accordance with this Section 8.1(c). The portion of Taxes (other
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than Income Taxes) resulting from, or imposed on, sales, receipts, uses, transfer of property,  
withholding, or payments to other persons (including wages) with respect to the Company that is  
attributable to the Pre-Closing Straddle Period will be deemed equal to the amount that would be  
payable if the Straddle Period ended on and included the Closing Date and the portion of Tax  
attributable to a Post-Closing Straddle Period shall be calculated in a corresponding manner.
The portion of any Taxes other than described in the immediately preceding sentence with  
respect to the Company that is attributable to the Pre-Closing Straddle Period will be deemed  
equal to the amount of Taxes for the entire taxable period multiplied by a fraction the numerator  
of which is the number of calendar days in the Pre-Closing Straddle Period and the denominator  
of which is the number of calendar days in the entire Straddle Period.

Section 8.2 Indemnification of Stockholder. From and after the Closing, Buyer shall  
indemnify and hold harmless Stockholder and its Affiliates and each of their respective directors,  
officers, employees, shareholders, members, partners, agents and Representatives (collectively,  
the “Stockholder Indemnitees”), from, against and with respect to any and all Losses directly  
resulting from: (i) any inaccuracy in any representation or warranty made by Buyer herein  
(without giving effect to any limitation or qualification as to “materiality”, “material”, “Material  
Adverse Effect” or similar qualifications for purposes of determining whether there is a breach or  
the calculation of the amount of Losses arising out of or relating to such breach); (ii) any breach  
of, or failure to perform, any covenant or other agreement of Buyer contained in this Agreement;  
or (iii) all Taxes (or the non-payment thereof) or penalties of the Company for all taxable periods  
beginning on or after the Closing Date and the portion following the Closing Date for any  
taxable period that includes (but does not end on) the Closing Date. The aggregate liability of  
Buyer pursuant to clause (i) of the first sentence of this Section 8.2, shall not exceed the Cap;  
provided, however, that the Cap shall not apply to Losses arising out of fraud or intentional  
misrepresentation.

Section 8.3 Survival. Subject to the limitations and other provisions of this Agreement, the  
representations and warranties contained herein shall survive the Closing and shall remain in full  
force and effect until the date that is eighteen (18) months from the Closing Date; provided,  
however, that the Fundamental Representations shall survive for a period of six (6) years after  
the Closing Date. All covenants and agreements of the parties contained herein shall survive the  
Closing indefinitely or for the period explicitly specified therein. Notwithstanding the foregoing,  
any claims asserted in good faith with reasonable specificity (to the extent known at such time)  
and in writing by notice from the non-breaching party to the breaching party prior to the  
expiration date of the applicable survival period shall not thereafter be barred by the expiration  
of the relevant representation or warranty and such claims shall survive until finally resolved.

Section 8.4 Indemnification Procedures; Third Party Claims.

(a) In the case of any audit, investigation or claim asserted by or negotiated with a third party  
(a “Third Party Claim”) with respect to a Buyer Indemnitee or Stockholder Indemnitee (each, an  
“Indemnified Party”) to which such Indemnified Party is entitled to indemnification pursuant to  
Section 8.1 or Section 8.2, the Indemnified Party shall promptly give written notice (describing  
the claim, the amount thereof (if known and quantifiable) and the basis thereof) to the applicable  
indemnifying party (the “Indemnifying Party”) promptly after the Indemnified Party has actual  
knowledge of such Third Party Claim as to which indemnity may be sought; provided that failure
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to give such notification on a timely basis shall not affect the indemnification provided hereunder  
except to the extent the Indemnifying Party shall have been materially prejudiced as a result of  
such failure. If the Indemnified Party is a Buyer Indemnitee, then each of the parties hereto  agree 
that any and all notices shall be sent to Seller Parties and Seller Parties shall assume the  defense 
of any claim or litigation as described in Section 8.4(b).

(b) The Indemnified Party shall permit the Indemnifying Party, at its own expense, to assume  
the defense of any claim or litigation resulting from a Third Party Claim; provided, that (i)  
counsel for the Indemnifying Party who shall conduct the defense of such claim or litigation  shall 
be reasonably satisfactory to the Indemnified Party, (ii) the Indemnified Party may  participate in 
such defense at its own expense, it being understood that the Indemnifying Party
(A) shall control such defense and (B) shall not be liable to the Indemnified Party for its legal  
expenses incurred in connection with a Third Party Claim following the Indemnifying Party’s  
assumption of the defense of such Third Party Claim, except in the event that the Indemnified  
Party shall in good faith (based on the advice of outside legal counsel) determine that he, she or  
it may have available one or more defenses or counterclaims that are in conflict with one or more  
of the defenses available to the Indemnifying Party in respect of such Third Party Claim, in  
which case the Indemnifying Party shall be liable to the Indemnified Party for its legal expenses  
incurred in connection with such inconsistent defense or counterclaim, and the Indemnifying  
Party will not be entitled to assume control of such defense if (i) the Third Party Claim relates to  
or arises in connection with any criminal proceeding, action, indictment, allegation or  
investigation; (ii) the Third Party Claim seeks an injunction or equitable relief against the  
Indemnified Party which is not merely incidental to a primary claim for monetary damages; (iii)  
the Third Party Claim relates to Taxes; (iv) the Third Party Claim relates to disputes involving  
the Indemnified Party on one hand and a Governmental Authority on the other hand; (v) the  
Third Party Claim relates to disputes with a customer or supplier of the Company; or (vi)  
because of the application of the liability limitations in this Article 8, it is reasonably likely that  
the Losses from such Third-Party Claim that the Indemnifying Party is reasonably likely to bear  
are less than the Losses from such Third-Party Claim that the Indemnified Party is reasonably  
likely to bear.

(c)Except with the prior written consent of the Indemnified Party, the Indemnifying Party, in  the 
defense of any Third Party Claim, shall not consent to entry of any judgment or enter into  any 
settlement that provides for injunctive or other nonmonetary relief affecting the Indemnified  
Party or that does not include as an unconditional term thereof the release of such Indemnified  
Party from all liability with respect to such Third Party Claim. Except with the prior written  
consent of the Indemnifying Party, the Indemnified Party shall not consent to entry of any  
judgment or enter into any settlement if the Indemnifying Party has properly assumed the  
defense of such Third Party Claim. In the event that the Indemnifying Party does not accept the  
defense of a Third Party Claim as provided above, the Indemnified Party shall have the right to  
defend such Third Party Claim and the Indemnifying Party shall advance the Indemnified Party  
promptly and periodically for the costs of defending against the Third Party Claim (including  
reasonable attorneys’ fees and expenses).

(d)In any event, the parties hereto shall reasonably cooperate in the defense of any Third  Party 
Claim and each party agrees to make its records and employees available to the other, on a  
mutually convenient basis, with respect to such defense.
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Section 8.5 Indemnification Procedures; Non-Third Party Claims.

(a)An Indemnified Party seeking indemnification pursuant to Section 8.1 or Section 8.2  shall 
provide the Indemnifying Party notice of such claim (each such notice, a “Notice of  Claim”), 
stating (to the extent known or reasonably anticipated) the nature and basis of such  claim and the 
amount thereof (the “Claim Amount”). Any Notice of Claim delivered pursuant to  this Section 
8.5(a) may be supplemented at a later date by the Indemnified Party.

(b)If the Indemnifying Party objects to such claim or any portion of the Claim Amount  
specified in such Notice of Claim, the Indemnifying Party shall, within thirty (30) calendar days  
after receipt of any such Notice of Claim, deliver to the Indemnified Party a written notice (an  
“Indemnity Dispute Notice”). Any Indemnity Dispute Notice delivered pursuant to this Section  
8.5(b) may be supplemented at a later date by the Indemnifying Party.

(c) If an Indemnity Dispute Notice is not received by the Indemnifying Party prior to 5:00
p.m. Central Time on the day that is the thirtieth calendar day after the applicable Notice of  
Claim, then the Indemnifying Party shall be deemed to have acknowledged the Indemnified  
Party’s right to receive the Claim Amount specified in such Notice of Claim with respect to the  
applicable claim and the Indemnifying Party shall pay the Claim Amount to the Indemnified  
Party in accordance with Section 8.9.

(d) If the Indemnified Party receives a timely Indemnity Dispute Notice pursuant to this  
Section 8.5, the undisputed portion of the Claim Amount referred to in such Indemnity Dispute  
Notice shall be promptly paid by the Indemnified Party in accordance with Section 8.9, and the  
disputed portion of the Claim Amount shall be paid in accordance with Section 8.8 upon the first  
to occur of (i) a written agreement of the Indemnified Party and Indemnifying Party as to the  
payment of such disputed portion of the Claim Amount (or any other amount mutually agreed  
upon by such parties) or (ii) a final non-appealable judgment by a court of competent jurisdiction  
relating to the claim referred to in such Indemnity Dispute Notice demonstrating that the  
Indemnified Party is entitled to indemnification for such disputed portion of such Claim Amount  
from the Indemnifying Party pursuant to this Agreement.

Section 8.6 Treatment of Indemnity Payments. Buyer and Seller Parties agree to treat any  
indemnity payment made pursuant to this Article 8 as an adjustment to the Final Purchase Price  
for all Tax purposes unless otherwise required by Applicable Law.

Section 8.7 Escrow. Buyer and Seller Parties shall each pay ½ of the fees, costs and expenses  
of the Escrow Agent.. Claims for Losses pursuant to the indemnification provisions of this  
Article 8 or any amounts due to Buyer from Seller Parties with respect to the purchase price  
adjustment pursuant to Section 2.5(e) shall be paid, first, from the Escrow Amount in accordance  
with the terms of the Escrow Agreement, and secondly, to the extent such Losses or amounts  
exceed the Escrow Amount, by the Seller Parties. If, after (a) the post-Closing adjustment has  
been finalized pursuant to Section 2.5, and (b) the Adjustment Amount or the Excess Amount, as  
applicable, has been paid to Stockholder or Buyer, as applicable, the Escrow Amount exceeds
$200,000, Buyer and the Seller Parties will jointly instruct Escrow Agent to pay to the  
Stockholder, in immediately available funds, an amount equal to such excess over $200,000.  
Upon the expiration of the Escrow Period, Escrow Agent shall pay to Stockholder, in
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immediately available funds, an amount equal to (i) the Escrow Amount (without any interest  
thereon), less (ii) any amounts set off against the Escrow Amount for any Losses pursuant to the  
indemnification provisions of this Article 8.

Section 8.8 Payments. Once a Loss is agreed to by the Indemnifying Party or finally  
adjudicated to be payable pursuant to this Article 8, the Indemnifying Party shall satisfy its  
obligations within ten (10) Business Days of such agreement or final, non-appealable  
adjudication by wire transfer of immediately available funds. The parties agree that should an  
Indemnifying Party not make full payment of any such obligations within such ten (10) Business  
Day period, any amount payable shall accrue interest from and including the date of agreement  
of the Indemnifying Party or final, non-appealable adjudication to and including the date such  
payment has been made at a rate per annum equal to the prime rate set forth in The Wall Street  
Journal’s Table of Interest Rates and Bonds on the day immediately prior to the date that  
payment is to be made. Such interest shall be calculated daily on the basis of a three hundred  
sixty-five (365) day year and the actual number of days elapsed.

Section 8.9 Exclusive Remedy.

(a)The indemnification rights and obligations provided under this Article 8 are the sole and  
exclusive source of recovery and the sole and exclusive remedy of Buyer, any Buyer Indemnitee,  
the Company, Seller Parties and any Stockholder Indemnitee for claims, causes of action and  
Losses relating to, or arising from, the subject matter of this Agreement or the Transaction  
Documents (including any Schedule or Exhibit attached hereto or thereto) or the transactions  
contemplated hereby and thereby and each of Buyer, any Buyer Indemnitee, the Company, Seller  
Parties and any Stockholder Indemnitee hereby waive and release one another from, all other  
remedies relating to, or arising from, the subject matter of this Agreement or the Transaction  
Documents (including any Schedule or Exhibit attached hereto or thereto) or the transactions  
contemplated hereby and thereby, except for (i) claims and rights asserted and resolved pursuant  
to the express terms of Section 2.5, Section 6.2 or Section 7.1(a), (ii) claims or actions based on  
fraud or intentional misrepresentation and (iii) claims and rights asserted and resolved pursuant  
to the express terms of a Transaction Document. Notwithstanding anything herein to the  
contrary, the provisions of this Section 8.9(a) shall not prevent Buyer from obtaining an  
injunction or injunctions to prevent breaches of this Agreement or the Transaction Documents  
and to enforce specifically the terms hereof and thereof.

(b)No Seller Party shall have any recourse against the Company, any of its Affiliates  (including 
Buyer), or any of their respective directors, officers, shareholders, members, partners,  
employees, agents, attorneys, representatives, assigns or successors for any claim for  
indemnification asserted pursuant to this Article 8 by or on behalf of any Buyer Indemnitee. No  
past, present or future director, officer, employee, partner, member, stockholder, Affiliate, agent,  
attorney or representative of Buyer shall have any liability for any obligations or liabilities of  
Buyer under this Agreement or any other Transaction Document.

(c)The parties acknowledge and agree that the provisions contained in this Section 8.9 are  an 
integral part of the transactions contemplated by this Agreement and that, without these  
provisions, the other parties would not enter into this Agreement.
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Section 8.10 Effect of Investigation. The representations, warranties, and covenants of the  
Indemnifying Party, and the Indemnified Party’s right to indemnification with respect thereto,  
shall not be affected or deemed waived by reason of (a) any investigation made by or on behalf  
of the Indemnified Party (including by any of its Representatives), (b) the fact that the  
Indemnified Party or any of its Representatives knew or should have known that any such  
representation or warranty is, was or might be inaccurate, or (c) the consummation of the  
Transactions.


