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A Few Words About Grantor Trusts

 The grantor trust, also known as the “intentionally defective grantor trust” or “IDGT,” is the 
workhorse of every estate planner’s tool kit, and with good reason.  

 A grantor trust is “defective” in that it contains certain provisions that cause the income and 
gains (and losses) to be taxable to the grantor, who no longer owns the assets, rather than 
being taxable to the trust.  

 This “defect” can be viewed as a wealth transfer opportunity:  The payment of tax on the trust’s 
income is not considered a gift because the tax liability belongs to the grantor, not the trust.  

 So the trust grows and compounds free of income and capital gains taxes, while the grantor’s 
estate is reduced by the taxes he bears for the trust. 

This slide contains excerpts from the excellent materials created and presented by David A. Handler & Christiana M. Lazo 
on Structuring and Planning with Non-Grantor Trusts (p. 2-1) at the Notre Dame Tax & Estate Planning Institute in October 
2021.
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Drawbacks of Grantor Trusts

 Sometimes our clients become victims of their own success.  

 Our planning may result in the trusts he or she has created growing wealthier than the client (or 
wealthier than the client might like).  

 Or, the client’s income tax liability from a grantor trust may be too much to bear, either 
economically or psychologically.  

 This may be a long-term issue for a client, or an issue in a year of particularly high income (say, 
from a sale of a single, highly appreciated asset).

This slide contains excerpts from the excellent materials created and presented by David A. Handler & Christiana M. Lazo 
on Structuring and Planning with Non-Grantor Trusts (p. 2-1) at the Notre Dame Tax & Estate Planning Institute in October 
2021.
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How To Fix?

 Toggling a grantor trust to a non-grantor trust, or planning with a non-grantor trust from 
inception, may be a way to solve the client’s concerns (more on this later).

 Non-grantor trust status certainly is not the only way to afford the grantor with some relief.  For 
example, many state laws, or practitioners in their drafting, may allow for income tax 
reimbursement.  Income tax reimbursement authority may be an alternative relief for the 
grantor, particularly in one-off years of high income.  See Rev. Rul. 2004-64. Also see Kristen’s 
article, “Grantor Trust Reimbursement Statutes," Trusts & Estates Magazine, February 2021.

This slide contains excerpts from the excellent materials created and presented by David A. Handler & Christiana M. Lazo 
on Structuring and Planning with Non-Grantor Trusts (p. 2-1) at the Notre Dame Tax & Estate Planning Institute in October 
2021.
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What Is a Non-Grantor Trust?

 A trust treated as a separate taxpayer from the grantor for income tax purposes.

 The trust will report all income, capital gains, deductions and credits realized by or available to 
the Trust on its own income tax return (Form 1041).

 Guiding principle of the grantor trust rules: income of a trust over which the grantor has retained 
substantial dominion or control should be taxed to the grantor. 

 Where the grantor has released sufficient control over the trust property, the trust is a non-
grantor trust.

Source: William S. Friedman, Tax Planning with Non-Grantor Trusts, Perkins Coie LLP, November 2019, at 4 (available at 
https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf) 

https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf
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Who is the Grantor?

 Any person who either creates, or directly or indirectly makes a “gratuitous transfer” of property 
to, a trust. A gratuitous transfer is any transfer not for fair market value.

 If a person creates or funds a trust on behalf of someone else, both are treated as grantors of 
the trust.  

 A person who creates a trust but makes no gratuitous transfers to it is not treated as an owner 
of any portion of the trust. 

 A person who funds a trust but is directly reimbursed within a reasonable period of time is not 
treated as an owner of any portion of the trust.

Source: William S. Friedman, Tax Planning with Non-Grantor Trusts, Perkins Coie LLP, November 2019, at 9 (available at 
https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf) 

https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf
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Who is an Adverse Party?

 Any person with a substantial beneficial interest in the trust that would be adversely affected by 
the exercise or nonexercise of the power held. 

 Underlying assumption is that the adverse party is likely to act in his or her own best interest 
when making decisions related to trust property rather than acting on grantor’s behalf.

Source: William S. Friedman, Tax Planning with Non-Grantor Trusts, Perkins Coie LLP, November 2019, at 14 (available at 
https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf). See also
Justin T. Miller & W. Martin Behn, Adverse Enough to Be a Nongrantor Trust, Tax Notes Federal, August 2019 
(https://calawyers.org/publications/taxation/ca-tax-lawyer-may-2020-volume-29-number-1-adverse-enough-to-be-a-
nongrantor-trust/). 

https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf
https://calawyers.org/publications/taxation/ca-tax-lawyer-may-2020-volume-29-number-1-adverse-enough-to-be-a-nongrantor-trust/
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Who is a Non-Adverse Party?

 Any person who is not an adverse party (IRC § 672)
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Who is a Related or Subordinate Party?

 IRC § 672(c) says a nonadverse party is: 

► The grantor’s spouse if living with the grantor, 

► The grantor’s parent, issue, or sibling, 

► The grantor’s employee, 

► A corporation (or its employee) in which the stock holdings of the grantor and the trust are 
significant from the viewpoint of voting control, or 

► A subordinate employee of a corporation in which the grantor is an executive.
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Assignment of Income Doctrine

 Under the assignment of income doctrine, taxpayers cannot exclude gain from gross income by 
assigning the gain in advance to another party. 

 Gain from property under contract to sell at the time it is contributed to a non-grantor trust is 
generally taxed to the grantor.

Source: William S. Friedman, Tax Planning with Non-Grantor Trusts, Perkins Coie LLP, November 2019, at 18 (available at 
https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf). See also
Justin T. Miller & W. Martin Behn, Adverse Enough to Be a Nongrantor Trust, Tax Notes Federal, August 2019 
(https://calawyers.org/publications/taxation/ca-tax-lawyer-may-2020-volume-29-number-1-adverse-enough-to-be-a-
nongrantor-trust/). 

https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf
https://calawyers.org/publications/taxation/ca-tax-lawyer-may-2020-volume-29-number-1-adverse-enough-to-be-a-nongrantor-trust/
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Powers Held By Grantor’s Spouse

 A grantor is treated as holding any power or interest held by an individual who: 

► Was the grantor’s spouse at the time of the creation of such power or interest, or 

► Became the grantor’s spouse after the creation of such power or interest, but only with 
respect to periods after they became the grantor’s spouse.

Source: William S. Friedman, Tax Planning with Non-Grantor Trusts, Perkins Coie LLP, November 2019, at 19 (available at 
https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf) 

https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf
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Powers Subject to Condition Precedent

 A person is considered to have a power even though the exercise of the power: 

► Is subject to a precedent giving of notice, or 

► Takes effect only on the expiration of a certain period after the exercise of the power. 

 Even if a person is considered to have such a power, the grantor will not be considered the tax 
owner of the trust as a result if the power’s exercise can only affect beneficial enjoyment of 
income received after the expiration of a period of time such that, if the power were a 
reversionary interest, the grantor would not be treated as an owner under Section 673.

Source: William S. Friedman, Tax Planning with Non-Grantor Trusts, Perkins Coie LLP, November 2019, at 21 (available at 
https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf) 

https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf


Overview of Incomplete Gift Trusts



21

What is an Incomplete Gift?

 A transfer of assets from a donor to a donee in which the donor continues to retain control over 
the transferred assets or a power to modify the disposition. See Reg. 25.2511-2(b).

 As a result, the transfer is “incomplete” for gift tax purposes.

 Incomplete gifts may be made outright or in trust.

 The transfer becomes complete when the donor releases the powers over the property during 
his lifetime or at death.
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What is an Incomplete Gift Trust?

 A revocable or irrevocable trust which is structured (intentionally or otherwise) to confer on the 
grantor and trustees of the trust certain retained powers or control over the trust property so that 
no taxable gift is made upon funding the trust.

 Similar to the “fiction” of a grantor trust for income tax purposes, the grantor of the trust is still 
treated as the owner of the trust property for gift and estate tax purposes. 

 As a result, the grantor would not use any gift tax annual exclusion or lifetime gift tax exemption 
when transferring assets to the trust. 

 The assets of the trust are included in the grantor’s estate and subject to estate tax at the 
grantor’s death.
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Benefits of Incomplete Gift Trusts

 Because the transfer to the trust is “incomplete” for gift tax purposes, no gift tax is imposed at 
that time and the grantor would preserve his gift tax exclusions and lifetime exemption when 
funding the trust.

 The trust could be used as part of transfer formula to reduce gift taxes if the reported gift tax 
value of property is increased on audit.

 The trust assets receive a basis step-up for income tax purposes at the grantor’s death due to 
inclusion in the grantor’s estate for estate tax purposes.  See Section 1014.

 For certain grantors, the incomplete gift trust may be recognized as a separate trust for income 
tax purposes resulting in state income tax savings.

 Incomplete gift trusts could provide third-party, professional trustee management of assets 
while the grantor maintains desired controls over the trust.
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Drawbacks of Incomplete Gift Trusts

 No “estate freezing” benefits are available because the trust assets and any appreciation in the 
assets from the funding date are subject to estate tax at the grantor’s death. 

 If the trust is a grantor trust, there are no income tax savings available at the federal or state 
level.  The trust would be disregarded for all tax purposes.

 If the trust is a non-grantor trust, state income tax savings may be available but could be difficult 
to achieve depending on the grantor’s state of residence and other potential triggers for state 
income taxation of trusts.

 Creditor protection may not be available for trust assets if the grantor is a beneficiary of the 
trust.
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Why Create an Incomplete Gift Trust?

 A grantor could eliminate any gift tax costs upon funding an incomplete gift trust.

 There is no use of gift tax annual exclusions or lifetime exemption upon funding, so the grantor 
could preserve those exclusions and exemptions for other lifetime transfers.

 Because the trust is included in the grantor’s estate, the grantor is permitted to retain “string” 
powers over the trust without estate tax consequences.

 Difficult to value assets may be contributed to the trust with less concern about future valuation 
adjustments, but consider whether to reporting transfer for statute of limitations purposes.
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Tax Purposes of Incomplete Gift Trusts

 As part of a taxable gift transfer or sale to a trust, to provide that certain property under a trust 
agreement is held in a completed gift trust and the rest is held in an incomplete gift trust to 
minimize additional gift taxes if the value is later adjusted.

 To preserve the income tax basis step-up at the grantor’s death for trust property.

 For residents of high-income tax states, to reduce state income tax on trust assets without 
triggering gift taxes or loss of basis step-up at death.

► This should be done well before a sale of assets triggering significant capital gain, per our 
discussion on assignment of income, above.
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Nontax Purposes of Incomplete Gift Trusts

 Self-Settled Trusts

► Many individuals create and fund revocable trusts for their benefit during their lifetime, to 
serve as testamentary substitutes to avoid probate, preserve privacy of their testamentary 
plans and reduce court involvement in the administration of trusts created after their death.

► Another common self-settled trust is for an adult child to transfer an outright inheritance or 
assets from the child’s custodial account upon reaching age 21 to a trust for the child’s 
benefit with parental or more professional property management.

► Under certain state laws, asset protection trusts may be available for self-settled trusts.





Complete and Incomplete Gifts
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What Makes a Gift Complete?

 Reg. 25.2511-2(b)

► Donor must cease to have “dominion and control” over the transferred property, and

► Donor must not have retained the power to change the disposition of the transferred property 
(for himself or others).

 A gift could be incomplete initially and convert to a completed gift when the above conditions 
are met.  
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Partially Incomplete Gifts

 Gifts may be wholly or partially incomplete depending on the facts.

► For example, a trust could be structured as irrevocable and incomplete but if the trust assets 
are reachable by the grantor’s creditors, the gift remains incomplete. N.Y. Estates, Powers 
and Trusts Law Section 7-3.1(McKinney 2018). 

 Current vs. Remainder Interests

► A current or income interest in a trust could be complete but the remainder interest could be 
incomplete if the grantor has only a testamentary power of appointment over the remainder. 
Chief Counsel Advice 201208026.

 Assets held in an incomplete gift trust could be incomplete until distribution to a beneficiary 
other than the grantor.
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Conditional Gifts

 Any conditional or revocable transfer outright would be incomplete until the condition is 
removed.

► Example: An engagement ring could be given conditioned on the marriage taking place (and 
therefore qualifying for the gift tax marital deduction upon the marriage).

 Certain unvested stock options fall into this category because the employee is in control of 
whether he continues to perform services to the company for the options to vest.  Rev. Rul. 98-
21.
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Completion of Conditional Gifts

 Any conditional transfer becomes complete when the condition is satisfied.

 Special Delivery Rule for Stock Certificates

► A gift of a signed stock certificate becomes complete on the date of delivery to donee or 
donee’s agent.

► If the signed stock certificate is delivered to the donor’s banker or broker as agent, the gift 
becomes complete when transferred on the books of the corporation.

 A gift of vested stock options would be complete because all conditions would have been 
satisfied.
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Incomplete Gift Trust Powers and Estate Inclusion Powers

 Generally, consider powers retained by the grantor (individually or as trustee) which would 
cause inclusion in the grantor’s taxable estate under Sections 2033, 2036, 2037 or 2038 when 
structuring incomplete gift trusts.

► Section 2033: Property in which the decedent had an interest

► Section 2036: Transfers with retained life estate

► Section 2037: Reversionary interests

► Section 2038: Revocable Transfers
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Power to Revest Beneficial Title in Donor

 A common incomplete gift trust power is a lifetime or testamentary special power of 
appointment held by the grantor individually or as trustee.

 Another is an express power to name new beneficiaries or change interests as between 
beneficiaries, either individually or as a trustee.

 A grantor could serve as a discretionary trustee, but consider negating common boiler 
provisions or default state law savings provisions blocking the grantor’s powers as trustee.

 Even if a grantor is not serving as a trustee, the grantor’s consent could be required for any 
distributions to be made, making the gift incomplete during the grantor’s lifetime.
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Revocable Transfers

 Express Power to Revoke

 Implied Power to Revoke

► For example, state law presuming a trust is revocable unless negated.

 Revocable by Grantor Alone

► A typical revocable trust agreement provides this power.

 Revocable by Grantor with Others

► By grantor with a person not having a substantial adverse interest.

► This is common in self-settled trusts for adult children, in which a parent or the trustee must 
consent to the revocation of a trust. 
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Exceptions to Incomplete Gift Powers

 Fiduciary powers limited by a fixed or ascertainable standard

► For example, if the grantor as trustee has the power to make distributions to beneficiaries for 
their health, education, maintenance and support, that fiduciary power would not cause the 
gift to be incomplete.

► This is similar to the grantor trust exception under Section 674(5)(a) regarding a “reasonably 
definite standard”.

 Change in manner or time of enjoyment

► For example, the grantor’s power as a trustee to accumulate or pay income to an income 
beneficiary who is also the remainder beneficiary would not cause the gift to be incomplete.
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Completion of Gifts in Trust

 A transfer becomes complete upon the grantor’s death or an earlier release or termination of a 
reserved power.

► If the grantor holds fiduciary powers causing the gift to be incomplete, his resignation as 
trustee would trigger the completion of a gift.

► If the grantor holds a consent power to distributions or a power of appointment and that 
power ceases, the gift becomes complete. 

► In the absence of an affirmative release or termination of a power, a distribution made to a 
beneficiary other than the grantor causes the gift to become complete.



Structuring Non-Grantor Trusts
and Crucial Provisions



40

Grantor and Spouse Cannot Have a Reversionary Interest

 The trust is a grantor trust with respect to any portion of the trust in which the grantor (or, under 
Section 672(e), the grantor’s spouse) has a 5% or greater reversionary interest in either the 
corpus or income, as of the inception of that portion of the trust. Section 673(a).

 A “reversion” ordinarily means a right to receive the corpus (and accumulated income, if any) on 
the trust’s termination. 

 In practice, a reversion should exist only if trust assets will return to the grantor upon the 
occurrence of a specified event, after a term of years, or upon the grantor’s demand. 

Source: William S. Friedman, Tax Planning with Non-Grantor Trusts, Perkins Coie LLP, November 2019, at 24 (available at 
https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf) 

https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf
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Grantor, Spouse, and Nonadverse Parties Cannot Have Power to 
Control Beneficial Enjoyment of Trust Property

 A trust is a grantor trust as to any portion in respect of which the beneficial enjoyment of the 
corpus or income is subject to a power of disposition, exercisable by the grantor (or, under 
Section 672(e), the grantor’s spouse) or a nonadverse party, or both, without the approval or 
consent of any adverse party. Section 674(a); Reg. 1.674(a)- 1(a).

 This rule is subject to numerous exceptions.

Source: William S. Friedman, Tax Planning with Non-Grantor Trusts, Perkins Coie LLP, November 2019, at 24 (available at 
https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf) 

https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf
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Certain Administrative Powers Cannot Be Present

 A trust is a grantor trust if any of certain administrative powers are present. 

 This is intended to trigger grantor trust status where under the terms of the trust or 
circumstances attendant on its operation, administrative control is exercisable primarily for the 
benefit of the grantor rather than the beneficiaries of the trust. Section 675; Reg. 1.675-1(a). 

Source: William S. Friedman, Tax Planning with Non-Grantor Trusts, Perkins Coie LLP, November 2019, at 14 (available at 
https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf).

https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf


Certain Administrative Powers Cannot Be Present (continued)

Section 675(1); 
Reg. 1.675-1(b)(1).

Section 675(2); 
Reg. 1.675-1(b)(2). 

Section 675(3); 
Reg. 1.675-1(b)(3).

Section 675(4)(A); 
Reg. 1.675-1(b)(4)(i).

Power to Deal for Less Than Adequate and Full Consideration

Power to Borrow Without Adequate Interest or Security

Actual Borrowing of Trust Funds

Power to Vote Certain Stock or Securities



Certain Administrative Powers Cannot Be Present (continued)

Section 675(4)(B); 
Reg. 1.675-1(b)(4)(ii).

Section 675(4)(C); 
Reg. 1.675-1(b)(4)(iii). 

Reg. 1.675-1(a).

Power to Control Investment of Trust Funds

Power to Reacquire Trust Corpus (Substitution or Swap Power)

Power to Amend Administrative Trust Provisions
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Grantor Cannot Hold Power to Revoke

 A trust is a grantor trust as to any portion thereof where at any time the power to revest in the 
grantor title to such portion is exercisable by the grantor or a nonadverse party, or both, 
regardless of whether the power is a power to revoke, terminate, alter, amend, or appoint. 
Section 676(a); Reg. 1.676(a)-1.

Source: William S. Friedman, Tax Planning with Non-Grantor Trusts, Perkins Coie LLP, November 2019, at 13-10 (available 
at https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf) 

https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf
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Trust Income Cannot Be Distributed or Held for Distribution to 
Grantor or Spouse

 The grantor is treated as the owner of any portion of a trust, whether or not he or she is treated 
as owner under Section 674, whose income without the approval or consent of any adverse 
party is, or, in the discretion of the grantor or a nonadverse party, or both, may be: (1) 
distributed to the grantor or the grantor’s spouse, or (2) held or accumulated for future 
distribution to the grantor or the grantor’s spouse, even if such distributions are never made. 

 This extends to payments of income satisfying the obligations of the grantor or grantor’s 
spouse. Section 677(a)(1)-(2); Reg. 1.677(a)-1(b)(2).

Source: William S. Friedman, Tax Planning with Non-Grantor Trusts, Perkins Coie LLP, November 2019, at 13-11 to 13-12 
(available at https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf) 

https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf
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Administration

 Establishing a non-grantor trust is not a ‘set it and forget it’ solution, but requires careful 
administration throughout the life of the non-grantor trust in order to ensure administration is 
compliant with the statute and terms of the trust agreement.  

 Any transaction between a grantor and the trust should be carefully considered to avoid 
inadvertently triggering grantor trust status (such as direct or indirect loans or sales of property, 
whether to or from the trust). 

 Actual or constructive distributions to a dependent of the grantor can trigger grantor trust status.

Source: William S. Friedman, Tax Planning with Non-Grantor Trusts, Perkins Coie LLP, November 2019, at 13-20 (available 
at https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf) 

https://www.perkinscoie.com/images/content/2/2/228106/Tax-Planning-with-Nongrantor-Trusts-Materials.pdf




NINGs and DINGs
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NINGs and DINGs: What are these things?

 The acronym “ING” stands for “incomplete [gift], non-grantor”. 

 Designed to save state income taxes for persons who live in a high tax state.

 Attractive technique for an individual who owns an asset the individual wishes to sell but which, 
if sold, would generate a large capital gain. 

 Instead of selling the asset, if the individual conveys the asset to a properly designed ING trust 
and the trustee sells the asset, state income tax on the sale may be avoided.

Source: Charles A. Redd, Tips from the Pros: “ING” Trusts Aren’t For Everyone, Trusts & Estates Magazine (Feb. 25, 2021) 
(available at https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone). 

https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone
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NINGs and DINGs: Where did they come from?

 IRS began issuing ING trust rulings in late 2001 

 Private Letter Ruling 200148028 (Nov. 30, 2001)

 IRS issued numerous favorable PLRs since 2001

Source: Charles A. Redd, Tips from the Pros: “ING” Trusts Aren’t For Everyone, Trusts & Estates Magazine (Feb. 25, 2021) 
(available at https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone). 

https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone
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States with the highest personal income tax in 2022

1. California: 13.30%

2. Iowa: 8.98%

3. Vermont: 8.95%

4. New York: 8.82%

5. Hawaii: 8.25%

6. Idaho: 7.40%

7. Maine: 7.15%

8. South Carolina: 7.00%

9. Connecticut: 6.99%

10.Nebraska: 6.84%
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Client Profile

 Resides in high income tax rate jurisdiction

 Owns low-basis securities or a closely-held business, likely to attract significant state capital 
gains or income tax in the settlor’s home state of residence

 Wants to preserve basis step-up at death on those assets

 Substantial assets outside of the trust

Source: Charles A. Redd, Tips from the Pros: “ING” Trusts Aren’t For Everyone, Trusts & Estates Magazine (Feb. 25, 2021) 
(available at https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone). 

https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone
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NINGs and DINGs: How are they structured?

1. Avoiding a Completed Gift

 Settlor retains one or more “strings” so that gift is incomplete

 Delicate balance: The settlor will retain just enough control over trust 
assets to trigger an incomplete gift but avoid grantor trust status

 Example: Limited lifetime or testamentary power of appointment

Source: Charles A. Redd, Tips from the Pros: “ING” Trusts Aren’t For Everyone, Trusts & Estates Magazine (Feb. 25, 
2021) (available at https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone). 

https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone
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NINGs and DINGs: How are they structured?

2. Establishing the Trust as a separate taxpayer

 Involves careful selection of trustees, committee members and 
advisors, and precise definition of their powers

 Power of disposition

 Trust income for the benefit of grantor (or grantor’s spouse)

 Beneficiary powers
Source: Charles A. Redd, Tips from the Pros: “ING” Trusts Aren’t For Everyone, Trusts & Estates Magazine (Feb. 25, 
2021) (available at https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone). 

https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone
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NINGs and DINGs: How are they structured?

3. Trust Residence for State Tax Benefits

Delaware or Nevada – usually involves hiring a corporate trustee to 
establish nexus with that jurisdiction

Critical that the trust be considered a resident of that state, rather than 
the grantor’s home state.

Source: Charles A. Redd, Tips from the Pros: “ING” Trusts Aren’t For Everyone, Trusts & Estates Magazine (Feb. 25, 2021) 
(available at https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone). 

https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone
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NINGs and DINGs: Recap of Tax Treatment

 Income Tax: Trust files its own income tax return and pays its own taxes.

 Estate Tax: The trust is included in the grantor’s estate and the assets receive 
a basis adjustment at the grantor’s death or the estate tax alternate valuation 
date, which can help with long-term income tax planning.

 Gift Tax: None.

 GST Tax: None.
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NINGs and DINGs: Not for New York Residents.

 Law-making bodies of states that believe tax revenue may be slipping away because of ING 
trusts have taken, or are starting to take, action. 

 New York State Legislature enacted a statutory revision in 2014 stating, essentially, that the 
taxable income of a New York settlor of an ING trust shall include the taxable income of the 
trust. 

N.Y. Tax Law Section 612(b)(41) (McKinney 2018). 

Source: Charles A. Redd, Tips from the Pros: “ING” Trusts Aren’t For Everyone, Trusts & Estates Magazine (Feb. 25, 
2021) (available at https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone). 

https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone


59

NINGs and DINGs: Not for New York Residents.

 The effect of this legislation is to treat an ING trust created by a New York resident as a grantor 
trust for New York state income tax purposes. 

 A New York resident will use a completed gift non-grantor trust, which essentially accomplishes 
the same state income tax avoidance goals, just via a completed gift non-grantor trust.

Source: Charles A. Redd, Tips from the Pros: “ING” Trusts Aren’t For Everyone, Trusts & Estates Magazine (Feb. 25, 2021) 
(available at https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone). 

https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone
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NINGs and DINGs: California says OK for now.

 The California Franchise Tax Board has asked the California State Legislature to consider 
passing similar legislation.

 The Franchise Tax Board’s “Legislative Proposal C,” unveiled on Nov. 10, 2020, would treat any 
ING trust established by a California resident as a grantor trust for California income tax 
purposes.

 However, the proposed legislation never got a bill sponsor and therefore never got off the 
ground. The deadline to bring legislative bills in the 2021 session has now passed.

 Therefore, NING Trusts are alive and well for California residents.

Source: Charles A. Redd, Tips from the Pros: “ING” Trusts Aren’t For Everyone, Trusts & Estates Magazine (Feb. 25, 2021) 
(available at https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone). 

https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone
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NINGs and DINGs: Too good to be true?

 No judicial decision that supports the propositions that ING trusts are non-grantor trusts and 
that transfers to such trusts are incomplete gifts.

 The efficacy of ING trusts hangs on PLRs. 

 For some clients, that may be good enough. For others, it won’t be.

Source: Charles A. Redd, Tips from the Pros: “ING” Trusts Aren’t For Everyone, Trusts & Estates Magazine (Feb. 25, 2021) 
(available at https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone). 

https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone
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NINGs and DINGs: Too good to be true?

 IRS indicated it wouldn’t issue ING trust rulings with respect to ING trusts with somewhat 
narrow characteristics. 

► Revenue Procedure 2020-3, Section 3.01(93) (Jan. 2, 2020).

► Revenue Procedure 2021-3, Section 5.01(9), 5.01(10), 5.01(15), 5.01(17) (Jan. 4, 2021).

 More recently, the IRS completely put the brakes on all ING trust rulings. 

► Rev. Proc. 2021-3, Sections 5.01(9) and (17) (Jan. 2, 2021). 

► Rev. Proc. 2022-3, Sections 5.01(9) and (18) (Jan. 3, 2022). 

 All but the most aggressive clients will think twice before proceeding with the creation of ING 
trusts until this environment changes.

Source: Charles A. Redd, Tips from the Pros: “ING” Trusts Aren’t For Everyone, Trusts & Estates Magazine (Feb. 25, 2021) 
(available at https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone). 

https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone
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NINGs and DINGs: Red flags to taxing authorities

 Funding a trust with assets that are sold right after the trust is set up.

 Funding the trust with assets that the grantor requires to maintain his standard of living.

 Selling the trust’s principal asset and distributing all or most of the proceeds back to the grantor.

 Anything else that gives the vibe that the sole purpose of the trust was to avoid incurring state 
income taxes.

Source: Charles A. Redd, Tips from the Pros: “ING” Trusts Aren’t For Everyone, Trusts & Estates Magazine (Feb. 25, 2021) 
(available at https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone). 

https://www.wealthmanagement.com/estate-planning/tips-pros-ing-trusts-aren-t-everyone


Taxation of Non-Grantor Trusts
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2022 Trust Federal Income Tax Rates

Taxable Income Over: But Not Over: The tax is: Of the amount over:
$0 $2,750 10% $0
$2,750 $9,850 $275.00 + 24% $2,750
$9,850 $13,450 $1,979.00 + 35% $9,850
$13,450 --- $3,239.00 + 37% $13,450
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State Income Tax

 The laws in each relevant jurisdiction affect the planning.  

 Several states (including New York) treat an irrevocable inter vivos trust created by a resident of 
the state as a resident trust for taxation purposes.  

 New York then affords an exemption from taxation as a resident trust if strict requirements are 
satisfied, but then imposes an accumulation distribution regime when a New York resident 
beneficiary receives a distribution from such an exempt resident trust.  

Source: Richard W. Nenno, Bases of State Income Taxation for Non-Grantor Trusts for 2021, Wilmington Trust, February 
2021 (available at https://www.actec.org/assets/1/6/Nenno_state_nongrantor_tax_survey.pdf?hssc=1)

https://www.actec.org/assets/1/6/Nenno_state_nongrantor_tax_survey.pdf?hssc=1
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State Income Tax

 Other states (including California) tax an irrevocable inter vivos trust as a resident trust if the 
trust has a fiduciary (or a non-contingent beneficiary) resident in California, without regard to 
the residency of the grantor.  

 Finally, still other states may focus on the place of trust administration or the residency of a 
beneficiary, or a combination of factors in determining trust residency.  

 Practitioners must help clients navigate this web of potential state income taxation as the client 
selects fiduciaries to serve for her non-grantor trust, and must coordinate how the choice of 
fiduciaries affects the non-grantor trust status of the trust at the federal level. 

Source: Richard W. Nenno, Bases of State Income Taxation for Non-Grantor Trusts for 2021, Wilmington Trust, February 
2021 (available at https://www.actec.org/assets/1/6/Nenno_state_nongrantor_tax_survey.pdf?hssc=1)

https://www.actec.org/assets/1/6/Nenno_state_nongrantor_tax_survey.pdf?hssc=1


Scenarios and 
Best Practices for Estate Planners
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Alternatives to ING Trusts

 Ask: What is Client really looking for? 

 If income tax savings:

► Client moves to a low or no-tax jurisdiction.

► Client creates a non-grantor trust with a completed gift.

 If looking to transfer appreciation of an asset gift tax-free: GRAT/Rolling GRATs

 If looking to freeze value of asset and transfer gift tax-free: Sale to grantor trust 
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Changing Facts

 Many aspects of incomplete gifts and non-grantor trusts are fact-dependent, so it may be 
difficult to operate under these structurers with certainty.

 Also, it may be helpful to prepare and educate clients to alert you with changes in facts that 
may change the tax treatment of a trust.  

 Particularly with incomplete gift trusts, facts could change triggering a current gift tax that may 
not be reversed, in addition to interest and penalties if not timely reported.

 There are many traps for the unwary, but effective planning could lead to major income tax 
benefits.



71

Drafting Considerations

 Many of our trust agreements include broad “overriding intent” and savings language for the 
desired treatment of the trust as incomplete, non-grantor, revocable and/or irrevocable.

 In addition, directly negate or override default provisions of state or other laws that may 
jeopardize the trust’s desired treatment.

 Consider limited amendment provisions and/or private “decanting” language by amendment to 
fix problematic triggers.

 For non-grantor trusts, consider how to address a factual change triggering a change in tax 
status, such as suspending a related/subordinate trustee’s powers during the time he or she is 
serving as the sole trustee.



72

Best practices for T&E attorneys

 Sample “savings” language to include in non-grantor trusts

Notwithstanding any provision of this Agreement:

1. No person shall have any power of appointment that would cause me to be treated as the owner of any portion of any 
trust created hereunder under Sections 671 through 679 of the Code, and any such power shall be reduced and ineffective 
to the extent necessary to achieve this result. To that end, (i) if I am living, any exercise of a power of appointment held by 
a nonadverse party (other than my spouse) that is exercisable without the consent of an adverse party shall not be 
effective until the powerholder’s death, and shall be effective only to the extent it is effectively exercised in the 
powerholder’s Will, and (ii) any exercise of a power of appointment held by my spouse (whether during life or at death) 
shall be effective only with the consent of an adverse party if I am living.

2. No trustee of any trust hereunder shall have the power to:

a. add a person as a current or future beneficiary of the trust;

b. lend the property of the trust to me without adequate security and adequate interest; or

c. use any income (within the meaning of Section 677 of the Code) of the trust, whether such income is allocable to 
income or corpus for trust accounting purposes, to pay premiums on policies of insurance on my life, on my spouse’s 
life or on my and my spouse’s joint lives.
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Best practices for T&E attorneys (continued)

3. I shall not have the power to reacquire all or any part of the property of a trust hereunder by substituting other property 
of equivalent value, whether serving in a fiduciary or non-fiduciary capacity.

4. During any time that I would be treated as the owner of any portion of a trust hereunder under Section 674 of the Code 
but for this sentence, if a trustee has the power to make distributions to the beneficiaries that is not limited by a “reasonably 
definite external standard” within the meaning of Section 674(d) of the Code, such power shall be exercisable only by those 
trustees who are “unrelated trustees” (as hereinafter defined), and if none of the trustees are “unrelated trustees,” then, 
notwithstanding any other provisions of this Agreement, there shall be deemed to be a vacancy in the trusteeship which 
must be filled by the appointment of  an “unrelated trustee” pursuant to the Article titled “Successor and Additional 
Trustees.”  As used herein, an “unrelated trustee” is one who is not a “related or subordinate party” (as defined in Section 
672(c) of the Code) to me or my spouse.
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Best practices for T&E attorneys (continued)

 This provision prevents the trustees from having any powers that would cause the trust to be a 
Grantor trust (e.g, the power to use income to pay premiums for life insurance on the settlor’s 
life).  The provision also precludes the designation of trustees, the identity of whom would result 
in the trust being a grantor trust.

 If income is distributable to the settlor’s spouse, the trust will be a grantor trust under Section 
677, though this non-grantor trust provision might be construed to prohibit distributions of 
income to the settlor’s spouse.  Thus, in addition to adding this provision, one must make sure 
the trust is not a grantor trust due to the settlor’s spouse being a beneficiary.

 If the trust allows distributions in the trustee’s sole discretion and under ascertainable 
standards, a related or subordinate party could serve as trustee, but would be limited to 
distributions under ascertainable standards.  If another trustee is added or the trustee is 
replaced, depending on their identity the sole discretion provisions could again apply.  If 
distributions are limited to sole discretion, the trustees could not make distributions until the 
deemed vacancy is filled.  The first paragraph would ensure the right type of person is 
appointed as the new/additional trustee.
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