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ACA Impact on Physician Owned Hospitals 

▪ As of December 31, 2011 approximately 300 physician owned hospitals were 
open for business

▪ At least 40 hospitals were in various stages of development

▪ A track record of solid success, technological advances and relatively positive 
reimbursement (when compared with ASCs) made these increasingly popular 
vehicles for hospital/physician joint ventures

▪ Section 6001 of the Affordable Care Act changed the law to prohibit new 
physician-owned hospitals and freeze current hospitals in place
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ACA Impact on Physician Owned Hospitals 

▪ Hospital/physician integration on small, focused facilities has proliferated  

▪ Although the Stark “whole hospital exception” is closed by the ACA, other Stark law 
exceptions are still available

▪ Management/Co-Management Relationships (discussed below)

▪ Ownership through a public entity

• Shareholder equity of over $75,000,000 plus listed on an exchange

▪ Small entity investments

▪ Resurgence of ASC ownership models

▪ Whispers of changes to the Stark Law’s “whole hospital” exception have not 
materialized
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ASC Ownership Structure

▪ ASC model has been revived – hospital involvement necessary in some states 
with regulatory barriers (for example, New Jersey)

▪ Physician Members (owners) should be limited to those physicians for whom an 
ASC setting is an “extension” of their practice

▪ Physician generates 1/3 of his/her practice income from ASC procedures (surgeon only)

▪ Physician will do at least 1/3 of his/her ASC procedures in the ASC (multi-specialty)

▪ Failure to meet one or both of the tests can result in loss of ownership

▪ 42 CFR §1001.952(r)(1)-(4)
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ASC Ownership Issues

▪ Physicians will be required to divest their ownership in the event of:

▪ Failure to meet “1/3” tests (see previous slide)

▪ Death or disability

▪ Complete retirement from the practice of medicine

▪ Relocation

▪ Material breach of operating agreement including failure to meet ownership qualifications (e.g., licensure, 
malpractice insurance, staff membership, etc.)

▪ Regulatory unwind

▪ Divestiture generally at fair market value, except if for (i) breach of Operating 
Agreement or (ii) failure to meet “1/3” test

▪ All owners may be required to guarantee their proportionate percentage (based 
upon ownership percentages) of ASC company debt
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Management and Co-Management Arrangements 

▪ A variety of factors have contributed to renewed emphasis on management (and 
co-management) relationships between hospitals and physicians

▪ Pressures imposed by generally decreasing reimbursements

▪ Increased focus on quality and efficiency

▪ October 2009 changes to Stark law invalidating many “under arrangement” joint ventures

▪ Physician and/or hospital reluctance to enter into physician employment arrangements

▪ Increased flexibility for physician-owned or surgical hospitals that can no longer meet CMS’ 
2017 updated survey requirements that hospitals be “primarily engaged” in providing 
inpatient services (i.e., have an average daily census of least 2 inpatients over 12 months)
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Management and Co-Management Arrangement

▪ Management Relationships have been a long time fixture on the health care 
landscape.
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Management and Co-Management Arrangements 

▪ Co-Management Arrangements increasingly utilized to:

▪ Directly involve physicians in the performance of a comprehensive array of services 
involved in the delivery of a health care service line (e.g. outpatient surgery, cardiology, etc.)

▪ More thoroughly engage physicians in the efficient delivery of services by placing a 
substantial portion of the compensation payable at risk if predetermined goals and 
objectives are not met
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Management and Co-Management Arrangement

▪ Sample Co-Management J.V. Model
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Management and Co-Management Arrangements 

▪ Common Attributes of a Co-Management Arrangement

▪ Uniquely tailored contract between a physician, group of physicians, or JV entity and a 
hospital

▪ No “off the shelf approach” 

▪ JV may be 100% physician owned or owned by the physicians at the hospital 

▪ FMV fixed component fee

▪ “At risk” component of fee payable upon the achievement of numerous administrative and/or clinical 
benchmarks
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Management and Co-Management Arrangements 

▪ The Co-Management Agreement is intended to absorb the prior relationships 
between the parties such as medical director agreements and complement them 
with a more broad slate of services and metrics by which progress will be tracked

▪ Services may include patient scheduling, medical director services, case management 
activities, materials management, etc.

▪ Metrics will specifically identify the total amount which may be paid if all targets are met and 
the percentage of the total which is assigned to any particular measured item 
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Management and Co-Management Arrangements 

▪ Considerations for both Management and Co-Management Arrangements 

▪ Third Party Appraisals !!

▪ Antitrust

▪ Provider-based rules (42 C.F.R. 413.65), including “moratorium” on new “off-campus” 
outpatient departments

▪ Federal and State Anti-kickback Statute, 42 U.S.C. 1320a7-b(b)

▪ Federal and State Self Referral Statute (Stark Law), 42 U.S.C. 1395nn
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Management and Co-Management Arrangements 

▪ Favorable antitrust interpretation related to joint ventures after Copperweld Corp. 
v. Independence Tube Corp., 467 U.S. 752 (1984)

▪ Copperweld and follow-on cases held that a parent entity cannot conspire with a subsidiary it 
controls

▪ Novatel Communs. v. Cellular Telephone Supply - 51% ownership can be evidence of appropriate level of 
control, when combined with veto rights and other ability of the parent to intervene when necessary

▪ 1988 Antitrust Enforcement Guidelines for International Operations: a parent owning more than 50% of the 
voting stock of a subsidiary cannot conspire with that subsidiary

▪ In light of Copperweld, hospitals generally require 51% ownership and/or control over the 
JV’s board and its major decisions 
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Management and Co-Management Arrangements 

▪ Provider-based rules

▪ Allow facilities to be incorporated into an existing hospital as an “outpatient department” of 
the hospital and have services performed in the department billed under the hospital 
Outpatient Prospective Payment System – higher payment than in a typical ASC or group 
practice

▪ Must be “on-campus” (within 250 yards of the main hospital)

▪ Off-campus facilities are paid at a substantially lower rate (i.e., about 40% less than the OPPS rate, similar 
to ASC payment rates)

▪ Must be clinically and financially integrated with, and held out to public as part of, the 
hospital

▪ Must be wholly owned by the hospital and under hospital’s 24/7 control – Co-Management 
provides opportunity for physicians to derive value 
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Management and Co-Management Arrangements 

▪ Federal Anti-kickback Consideration

▪ Criminal statute requiring intent to violate

▪ Imposes liability on all sides where improper remuneration is offered, solicited or received in 
order to influence referrals of covered services

▪ Increasingly aggressive scrutiny by federal government, looking at the totality of the 
arrangement
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Management and Co-Management Arrangements 

▪ Fraudulent Joint Ventures 

▪ 1989 OIG Special Fraud Alert on Joint Ventures (available on the OIG website)

▪ Joint ventures will be scrutinized by the OIG when the following are present:

▪ On the investor side:

▪ Investors are chosen because of their ability to make referrals, with prolific referral sources getting better 
investment terms/options

▪ Investors must make a minimum amount of referrals to keep their investment, and referrals are tracked by 
the joint venture

▪ Investment interests are non-transferrable

20



Management and Co-Management Arrangements 

▪ Fraudulent Joint Ventures 

▪ Business structure:

▪ Business is a “shell” corporation, e.g., a laboratory joint venture between a hospital and outside lab where 
majority of actual testing is done by the outside lab

▪ The lab both “manages” and provides the patient testing services

▪ Very little capital, resources, or input by the hospital

▪ Financing:

▪ Capital invested by the referral sources is disproportionately small/nominal

▪ Referral sources may borrow from the joint venture partners to finance investment

▪ Extraordinarily high rate of return when compared to the risk to the referral source
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Management and Co-Management Arrangements 

▪ Fraudulent Joint Ventures 

▪ 1994 OIG Special Fraud Alert on “Contractual Joint Ventures”

▪ Describes common attributes suggesting a joint venture is a sham intended to disguise kickbacks for 
referrals from one of the parties (e.g., a hospital subsidiary to provide DME with a DME company, where 
hospital has no operational obligations)

▪ Common elements OIG looks for:

▪ Moving into a new business line that is outside provider’s core

▪ “Owner” has no actual operational commitment (capital, human resources, etc.) to venture

▪ “Manager” is established provider of the new services (i.e., would be a competitor, absent the “joint 
venture”)

▪ Owner and Manager share in the profits, which vary based on the volume of services provided
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Management and Co-Management Arrangements 

▪ Fraudulent Joint Ventures 

▪ Takeaways – everyone needs to have real “skin in the game” and real risk

▪ Both providers need to contribute capital, resources, and operational efforts

▪ OIG willing to look behind the structure of the joint venture to the substance

▪ Guidance has new life in recent years
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Management and Co-Management Arrangements 

▪ Anti-Kickback Statute Personal Services and Management Contracts Safe 
Harbor - 42 C.F.R. § 1001.952(d)

▪ The agreement is set out in writing and signed by the parties;

▪ The agreement covers and specifies all of the services provided for the term;

▪ If the services are on a periodic, sporadic or part-time basis, the agreement specifies exactly 
the schedule of such intervals, their precise length, and the exact charge for such intervals;

▪ The term of the agreement is for not less than one year;

▪ The aggregate compensation paid to the agent over the term of the agreement is set in 
advance, is consistent with fair market value in arms-length transactions and is not 
determined in a manner that takes into account the volume or value of any referrals or 
business otherwise generated between the parties; 
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Management and Co-Management Arrangements 

▪ Anti-Kickback Statute Personal Services and Management Contracts Safe 
Harbor - 42 C.F.R. § 1001.952(d) cont.

▪ The services performed under the agreement do not involve the counseling or promotion of 
a business arrangement or other activity that violates any State or Federal law; and

▪ The aggregate services contracted for do not exceed those which are reasonably necessary 
to accomplish the commercially reasonable business purpose of the services

▪ Note:  The variable bonus component of a co-management fee will not meet the “aggregate 
compensation” requirement  set forth above.
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Management and Co-Management Arrangements 

▪ Investments and Financing from Third-Parties - Anti-Kickback Statute Small 
Entity Investments Safe Harbor - 42 C.F.R. § 1001.952(a)(2) 

▪ Investment interests in entities under $50m in gross revenue permissible under safe harbor

▪ No more than 40% of investments held by referral sources and no more than 40% of 
revenue may come from these referral sources

▪ Terms for passive investors must be the same, regardless of whether referrals are made by 
the investor, and no special treatment (i.e., loans or guarantees) for such investors

▪ Terms must not be related to volume or value of referrals

▪ No requirements for passive investors to generate referrals

▪ ROI must be based on ownership
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Management and Co-Management Arrangements 

▪ Investments and Financing from Third-Parties - Anti-Kickback Statute 
Personal Services and Management Contracts Safe Harbor - 42 C.F.R. §
1001.952(a)(2) 

▪ OIG increasingly looking behind transaction for overall “commercial reasonableness”

▪ Applies to deals outside the specific transaction (i.e., real estate deals that have the same 
parties)

▪ Question – would you have given just anybody off the street this deal?

▪ Often implicated with financing arrangements, where terms of financing are more beneficial 
(and potentially more restrictive) for physicians than a non-physician investor

▪ Third-party appraisals at all levels protect everyone
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Management and Co-Management Arrangements 

▪ Stark Law (42 U.S.C. 1395nn)

▪ Strict liability civil statute – intent does not matter

▪ Prohibits referrals by physicians for “designated health services” (DHS) to an entity with 
which the physician, or an immediate family member, has a financial relationship (which 
can be either an ownership or compensation relationship) unless an exception is met

▪ For arrangements with individual physicians or groups in which the “stand in the shoes” 
concept is applicable, a direct compensation exception must be available

▪ ASC services (i.e., services reimbursed as part of the ASC composite rate) specifically are 
carved out of the definition of DHS – therefore, Stark would not apply to referrals of these 
services
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Management and Co-Management Arrangements 

▪ Stark Law continued 

▪ Stark Personal Services Exception - 42 C.F.R. § 411.357(d)

▪ The arrangement is in writing, signed by the parties, and specifies the services covered by the 
arrangement;

▪ The arrangement(s) covers all of the services to be furnished by the physician (or an immediate family) to 
the entity.  Can be incorporated by reference or cross-reference a master list of contracts; 

▪ The aggregate services contracted for do not exceed those that are reasonable and necessary for the 
legitimate business purposes of the arrangement(s);
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Management and Co-Management Arrangements 

▪ Stark Law continued

▪ Stark Personal Services Exception - 42 C.F.R. § 411.357(d) continued

▪ The term of each arrangement is for at least 1 year.  If an arrangement is terminated during the term with 
or without cause, the parties may not enter into the same or substantially the same arrangement during 
the first year of the original term of the arrangement;

▪ The compensation to be paid over the term of each arrangement is set in advance, does not exceed fair 
market value, and is not determined in a manner that takes into account the volume or value of any 
referrals or other business generated between the parties; and 

▪ The services to be furnished under each arrangement do not involve the counseling or promotion of a 
business arrangement or other activity that violates any Federal or State law.
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Management and Co-Management Arrangements 

▪ Stark Law continued

▪ The compensation to be paid over the term of each arrangement is set in advance, does not 
exceed fair market value, and is not determined in a manner that takes into account the 
volume or value of any referrals or other business generated between the parties; and 

▪ The services to be furnished under each arrangement do not involve the counseling or 
promotion of a business arrangement or other activity that violates any Federal or State law.

• Note:  A co-management bonus fee could comply with the “set in advance” requirement included above if based 
on a formula which does not vary based on referrals.
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Management and Co-Management Arrangements 

▪ Stark Law continued 

▪ Stark Fair Market Value Compensation Exception - 42 C.F.R. §411.357(l)

▪ The arrangement is in writing, signed by the parties, and specifies the services covered by the 
arrangement. 

▪ The writing specifies the timeframe for the arrangement, which can be for any period of time and contain a 
termination clause, provided that the parties enter into only one arrangement for the same items or 
services during the course of a year. An arrangement made for less than 1 year may be renewed any 
number of times if the terms of the arrangement and the compensation for the same items or services do 
not change. 

▪ The compensation to be paid over the term of each arrangement is set in advance, does not exceed fair 
market value, and is not determined in a manner that takes into account the volume or value of any 
referrals or other business generated between the parties. 
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▪ Stark Law continued 

▪ Stark Fair Market Value Compensation Exception - 42 C.F.R. §411.357(l) continued.

▪ The arrangement is commercially reasonable (taking into account the nature and scope of the transaction) 
and furthers the legitimate business purposes of the parties.

▪ The arrangement does not violate the anti-kickback statute, or any Federal or State law or regulation 
governing billing or claims submission. 

▪ The services to be performed under the arrangement do not involve the counseling or promotion of a 
business arrangement or other activity that violates a Federal or State law. 

▪ Note:  The above statement regarding “set in advance” compliance will also apply here.
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Management and Co-Management Arrangements 

▪ Stark Law continued 

▪ Indirect compensation exception applicable where JV including physicians is involved, 42 
C.F.R. 411.357(p)

▪ Stark law not implicated where aggregate compensation to referring physician does not vary with referrals
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Management and Co-Management Arrangements 

▪ Stark Law continued 

▪ Newly proposed (Oct. 9, 2019) exceptions for care coordination – not your grandfather’s 
Stark Law

▪ Medicare was “volume-based” when Stark Law was enacted 

▪ Corresponds to changes in the Anti-Kickback Statute permitting value-based care arrangements, including 
care coordination

▪ Clarifies “commercial reasonableness” and compensation that “takes into account” volume or value of 
referrals, the “set in advance” standard, fair market value considerations, and others

▪ For example, commercially reasonable arrangements will not require one side to profit

▪ Industry submitted over 650 comments to proposals
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Management and Co-Management Arrangements 

▪ “Mini” AKS and Stark Laws

▪ State based self-referral and kickback prohibitions exist in most states 

▪ May be significantly broader than federal law

▪ May apply to commercial payors

▪ May apply to more types of services (e.g., “DHS” may include more)

▪ May have fewer (or in some cases no) exceptions, or exceptions may be substantively different from 
federal law

▪ While compliance with federal law is a start, it is not the end of the inquiry
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Joint Venture Tax Exempt Issues

▪ Non-profit hospitals maintain tax exempt status because they are both organized
and operated exclusively for charitable purposes.  (Treas. Reg. 1.501(c)(3)-
1(c)(2))

▪ Historically, a joint venture between a non-profit and for-profit entity was per se
inconsistent with tax exempt status.

▪ However, since the 1980s, the IRS has recognized that non-profit organizations 
can participate in a joint venture with a for-profit entity under specific 
circumstances.

▪ The non-profit entity must still be operated for the “public benefit”

▪ Must structure the joint venture to avoid private inurement to the private investors
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Joint Venture Tax Exempt Issues

▪ Important rulings form the IRS

▪ GCM 39732 – approving hospital participation in limited partnerships for ancillary healthcare 
services where the hospitals represented they could provide better services and where 
profits and losses would be allocated among the partners on the basis of capital 
contributions

▪ GCM 39862 – finding that a bona fide community benefit can be evidenced by the (1) 
creation of a new provider of health care services; (2) expansion of health care services; (3) 
improvement of treatment options; (4) reduction in health care costs; and (5) improved 
patient access to physicians

▪ Subsequent rulings from the IRS (e.g., Rev. Rul. 98-15) provides that exempt 
organizations need to have majority control over the JV’s board to maintain status
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Joint Venture Tax Exempt Issues

▪ St. David’s Health Care – appropriate control of JV includes the following elements

▪ Significant board control by the exempt organization

▪ Reserved powers for exempt organization to protect its exempt status

▪ Charity care and other policies must be in line with exempt organization’s 

▪ Rev. Rul. 2004-51 – 50/50 joint ventures may be permissible when appropriate 
protections exist for the exempt organization

▪ Binding charitable purpose provisions

▪ Preferred governance rights upon dissolution

▪ Community benefit policies
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Joint Venture Tax Exempt Issues

▪ Formation and operational issues

▪ Watch where the assets are coming from and ensure that assets are consistent with FMV if 
coming from exempt organization

▪ Taxable unrelated business income may be assessed on income that is not related to 
charitable purposes, with substantial amounts of UBI potentially threatening tax exempt 
status

▪ Challenges to tax exempt status for hospitals in joint ventures are alive and well.  
Proceed with caution!
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Ambulatory Surgery Center JV

• Common Arrangement

• De Novo and and Buy Out Arrangements 

• Hospitals More Commonly Own Majority of the Equity

• Structures Can Involve Ownership by Investor/Managers

• Common Legal Issues

• AKS: Use of “1/3” Tests

• Nuances: Ownership by Group Practices

• Stark Law: Generally Inapplicable (Compare to POH)

• Common Structural Issues

• Governance

• Non-Competes

• Buy-Sell Events
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Joint Ventured Medical Group
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Joint Ventured Medical Group

• Hospitals Looking for Ways to Compete with Private Equity

• Deals Structured as MSO-Type Arrangements

• Physicians Given Opportunity to Roll Over Equity into the MSO

• Practices Structured as “Friendly PCs” or Hospital Owned

• Common Legal Issues

• AKS—Buyout, management compensation, physician compensation

• Stark Law—Depends upon whether or not physicians participate in 

DHS

• Corporate Practice of Medicine

• Tax Exemption

• Common Business Issues

• Governance

• Physician Management

• Buy/Sell Events
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Co-Management Arrangements

• Usually Structured Around High End Specialties

• Orthopedics

• Cardiology

• Oncology

• Allows Physicians to Co-Manage Clinical Programs with Hospital

• Generally Includes a “Management Committee” Structure

• Compensation Generally Broken Down Into Two Components

• Base Management Compensation

• Incentive Compensation

• Common Legal Issues

• AKS: Compensation Needs to be FMV and Overall Arrangement Needs to be 

Commercially Reasonable

• Stark Law

• Civil Monetary Penalty Law

• Common Business Issues

• Governance of Management Committee

• How to Structure Incentives

• Termination Provisions

47



Kevin M. Hilvert

khilvert@bricker.com

614.227.2398

New Payment Models

Driving Hospital / Physician 

Alignment



Shift from Volume to Value-Based Payment

Patient Protection and Affordable Care Act

• New patient care models

‒ Center for Medicare and Medicaid Innovation;

‒ Hospital Value-Based Purchasing Program

‒ Hospital Readmissions Reduction Program

‒ Medicare Shared Savings Program / ACOs; and

‒ Bundled Payment Initiatives 
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Shift from Volume to Value-Based Payment (cont’d)

• Medicare Access and CHIP Reauthorization Act (MACRA)

• SGR

o Sustainable Growth Rate Formula (if overall physician costs exceed target 

Medicare expenditures, Medicare FFS payments to physicians are cut

o Series of “Doc Fixes” year after year

o 2015 = 21% cut in Medicare payments with no “fix”

o MACRA eliminates SGR

• Quality Payment Program

o Merit-based Incentive Payment System (MIPS)

o Advanced Alternative Payment Models (APMs)

5
0
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Center for Medicare and Medicaid Innovation

• Officially launched in November 2010

http://innovations.cms.gov/ 

• Established to test models that will reduce expenditure while preserving or 
improving quality of care

• Preference given to models that improve coordination, quality and efficiency

• Dozens of current initiatives:  

‒ Accountable Care Initiatives

‒ Episode-Based Payment Initiatives

‒ Primary Care Transformation 

‒ Medicare/Medicaid Focused Initiatives

‒ Initiatives to Accelerate Development & Testing of New Payment and Service 
Delivery Models

‒ Initiatives to Speed the Adoption of Best Practices
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Hospital Value-Based Purchasing Program

• Hospitals rewarded with incentive payments for quality care

• Enhance quality

• Enhanced experience for patient

• How?

• Eliminate / reduce adverse events

• Adopt evidence-based standards / protocols

• Focus on process improvement to improve patient experience

• Increased transparency

• Provide recognition
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Hospital Value-Based Purchasing Program (Cont’d)

• How does it work?

• Withholds hospitals Medicare DRG payments by 2%

• Total sum of those reductions re-distributed to Hospitals based on performance 
scores

• Performance scoring for FY2020:

o Clinical Outcomes (25%)

o Person and Community Engagement (25%)

o Safety (25%)

o Efficiency and Cost Reduction (25%)

• Hospital earnings depend on performance score in relation to other hospitals (can 
earn more or less than the applicable reduction for the year)
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Hospital Readmissions Reduction Program

• ACA provides for reduction in base operating DRG payment for hospitals with excessive 
readmissions

• Excess Readmission Ratio is ratio of actual readmissions to risk adjusted expected 
readmissions during measurement period 

• Measurement period for FY2020 payment adjustments:  Discharges from July 1, 2015 to 
June 30, 2018

• Compares total adjusted actual readmissions at hospital to number that would be 
expected if hospital’s patients treated at an average hospital with similar patients

• Applicable conditions / procedures include: AMI; COPD; Heart Failure; Pneumonia; 
Coronary Artery Bypass Surgery; Total Hips; Total Knees

• Based on three year performance period, payment reductions applied to all DRG 
payments between October 1, 2019 and September 30, 2020

• Capped at 3%
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MSSP & Accountable Care Organizations - Overview

• Under the ACA, HHS established the Medicare Shared Savings Program 

(MSSP)

‒ Promote accountability for patient population

‒ Encourage investment in infrastructure and redesigned care processes

‒ Focus on Triple-Aim

• Providers must form an Accountable Care Organization (ACO) and apply to 

CMS to participate

• ACO is legal entity comprised of hospitals, physicians and other providers 

who are jointly responsible for quality and cost of care for a population of at 

least 5,000 beneficiaries

• ACO providers receive fee-for-service payments and potentially share in 

savings or loss
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Accountable Care Organizations – Shared Savings / 

Losses Options

• Basic and Enhanced Participation Options (eff. July 1, 2019)
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Accountable Care Organizations – Other Characteristics

• Basic and Enhanced Participation Options (cont’d)

57



Accountable Care Organizations – Basic & Enhanced

• Basic glide path replaces what used to be Tracks 1 and 2 under the MSSP 

(i.e. one-sided risk)

• Maximum number of participation years without having downside risk is 2 –

1 year for Level A, 1 year for Level B (new ACOs)

• ACOs that previously participated in Track 1 could only enter at Basic 

Level B and, therefore, have only 1 year of one-sided risk

• ACOs advance to next level each year (or more, if desired), with each 

additional level requiring the assumption of greater risk

• Level E participation qualifies as participation in an Advanced APM under 

the Quality Payment Program

• Enhanced replaces MSSP ACO Track 3
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Accountable Care Organizations – Eligibility

• Basic is for ACOs having less experience with performance-based 

Medicare initiatives and/or are “low revenue” ACOs (receive less than 

35% of total Medicare FFS revenue from the ACOs assigned 

beneficiaries) (i.e. new ACOs, smaller physician practices, rural 

providers, providers in underserved areas)

• Experienced ACOs (participating in Track 2 or 3) have to participate in 

either Enhanced (Basic Level E is also an option but only if it’s a low 

revenue ACO)

• High Revenue ACOs (greater than 35% Medicare FFS revenue for 

assigned beneficiaries) must enter Enhanced or may be permitted a 

maximum of 1 year in Basic

5
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Accountable Care Organizations – Quality Criteria

• Ability to participate in shared savings is conditioned upon achievement of performance 
standards on quality of care

‒ Attainment of minimum quality required for shared savings, and amount of shared 
savings or losses will depend on quality score

‒ Multiple quality measures in 4 domains that vary based on performance year (each 
weighted equally):  

▪ Patient/care giver experience

▪ Care coordination/patient safety

▪ Preventive health

▪ At-risk populations

‒ Areas of focus for 2020 performance year:

▪ All conditions readmission rates

▪ Admission rates for patients with Multiple Chronic Conditions

▪ Admission rates for Community-Acquired Bacterial Pneumonia or UTI
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Accountable Care Organization – Quality Criteria

(cont’d)

• First performance year of an ACO, all measures scored as “pay-for-reporting” –

complete and accurate reporting of all quality data used to calculate and assess 

quality performance

• Subsequent performance years, measures scored a “pay-for-performance” 

according to a phase-in schedule that is specific to measures and the ACO’s 

performance year:

• ACOs must continue to completely and accurately report data

• CMS-designated performance benchmark for each measure and point scale.  

Measure-specific scores tabulated to determine overall quality score for ACO

• Must meet minimum attainment (30th percentile benchmark for P4P measures 

and complete reporting) on at least one measure in each domain
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Accountable Care Organizations – Waiver

Rules

• Waivers address application of Anti-Kickback Statute, Stark Law and CMP Law to ACOs

• Shared savings distribution waiver

‒ Laws waived with respect to distribution or use of shared savings earned by an 
ACO under MSSP if ACO is a participant in good standing in MSSP, shared 
savings are distributed among ACO participants or used for activities related to 
the purposes of the MSSP, and with respect to waiver of the CMP Law, not 
made knowingly to induce physician to reduce or limit medically necessary
items or services to patients

‒ “Purposes of MSSP” are promoting accountability for quality, cost and overall 
care for Medicare patient population; managing and coordinating care for 
Medicare beneficiaries through the ACO; or encouraging investment and 
infrastructure and redesigned care processes for high quality and efficient 
service deliver for patients, including Medicare beneficiaries 

• Waiver for compliance with Stark Law

‒ Anti-kickback statute and CMP Law waived for financial relationships among 
ACO and its participants if ACO is a participant in good standing in MSSP, and 
the financial relationship is reasonably related to the purposes of the MSSP and 
fully complies with an exception under the Stark Law.
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Accountable Care Organizations – Waiver

Rules (Cont’d)

• Waiver for pre-participation arrangements

‒ Laws waived for ACO start-up arrangements that pre-date an ACO’s MSSP 
participation agreement

‒ Good faith intent to develop an ACO and submit an application

‒ ACO and at least one ACO participant eligible to form an ACO participate in 
arrangement (no drug and device manufacturers, distributors, DME suppliers or 
home health suppliers)

‒ Taking diligent steps to develop an ACO that will meet MSSP rule requirements

‒ ACO governing body makes bona fide determination that arrangement is 
reasonably related to purposes of MSSP

‒ Contemporaneous documentation of the arrangement, its authorization and the 
diligent steps taken to create the ACO are created and retained for at least 10 
years containing details specified in the waiver rule

‒ Description of the arrangement (not including the financial terms) publicly 
disclosed in a manner to be established by HHS

‒ If the ACO does not submit an application for the targeted year, it files a 
statement on or before the last application due date for the targeted year 
explaining why it was unable to submit an application 63



Accountable Care Organizations – Waiver

Rules (Cont’d)

• Waiver for arrangements during MSSP participation

‒ Laws waived for arrangements of an ACO, one or more of its participants, or a 
combination of those parties for a period from commencement of participation 
agreement until six months after expiration or ACO’s voluntary termination of the 
participation agreement (or until date of CMS termination) if meet all criteria below

‒ ACO has entered into MSSP participation agreement and is in good standing.

‒ ACO meets requirements of MSSP rules concerning governance, leadership and 
management

‒ ACO’s governing body made a bona fide determination that arrangement is 
reasonably related to purposes of MSSP

‒ Contemporaneous documentation created and retained for at least 10 years 
containing details specified in the waiver rule

‒ Description of the arrangement (not including the financial terms) publicly disclosed 
in a manner to be established by HHS
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Accountable Care Organizations – Waiver Rules 

(cont’d)

• Waiver for Patient Incentives

- CMP Law and Anti-Kickback Statute are waived with respect to items and services provided by an 

ACO, its participants or provider/suppliers for free or below FMV if:

o ACO has entered into participation agreement and is in good standing

o Reasonable connection between the items and services and medical care of 

the beneficiary

o Items and services are in-kind

o Items and services are preventive care items or services or advance one or 

more of the following clinical goals:

▪ Adherence to treatment regime

▪ Adherence to a drug regime

▪ Adherence to a follow-up care plan

▪ Management of a chronic disease or condition
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Bundled Payments

• Bundled Payments for Care Improvement (BPCI)

o Established in 2013, was one of CMS’ first episode-based payment model 

experiments arising out of its Innovation Center created under the ACA

o Replacing the silo-mentality that FFS reinforces with a payment methodology for 

an episode of care that holds hospitals, post-acute care providers and physicians 

accountable and aligned across care settings

o Combined payment for physician, hospital and other health care provider services 

into a singled, bundled amount – based on expected costs of all items and 

services to be furnished during an episode of care

o Collaboration and coordination is key
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Bundled Payments (cont’d)

• BPCI Advanced

o First cohort of participants began October 1, 2018 and will run through 

December 31, 2023

o Second cohort of participations began January 2, 2020 (application deadline was 

June 24, 2019 and CMS does not anticipate opening any new application 

opportunities

o Goals of BPCI Advanced:

▪ Care Redesign

▪ Health Care Provider Engagement

▪ Patient and Caregiver Engagement

▪ Data Analysis and Feedback

▪ Financial Accountability

6
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Bundled Payments – BPCI Advanced (cont’d)

• Characteristics of BPCI Advanced

o Retrospective approach to payment.  FFS payments are made to providers / suppliers 

and total FFS payment for Clinical Episode is retrospectively reconciled against a pre-

determined Target Price.

o Target Price = Benchmark Price x CMS Discount (initially 3%)

o Benchmark Price = combination of historical Medicare FFS spending, adjusted based on 

Episode Initiator’s efficiency + adjustments based on patient characteristics and regional 

spending trends

o Clinical Episode is the start of an inpatient stay (Anchor Stay, identified by MS-DRGs) or 

start of an outpatient procedure (Anchor Procedure, identified by HCPCS codes) + 

services provided in following 90 days (subject to some exclusions)

o 35 Clinical Episodes (31 Inpatient, 4 Outpatient)

o BPCI Advanced qualifies as an Advanced APM under Quality Payment Program

6
8

68



Bundled Payments – BPCI Advanced (cont’d)

• Quality Measures

o Reconciled savings from a Clinical Episode (as compared to the Target 

Price) are subject to adjustment based on achievement of quality 

measures

o The Composite Quality Score (CQS) is determined on an Clinical Episode 

by Clinical Episode basis using BPCI Advanced quality metrics.

o 7 administrative quality measures

▪ 3 (all-cause hospital readmission, advanced care plan, CMS patient safety 

indicators apply to all Clinical Episodes)

▪ Other 4 will only apply to select Clinical Episodes

o Adjustments are made based on the CQS.  Positive and negative 

reconciliations are capped at 20%
6
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Bundled Payments – BPCI Advanced (cont’d)

• BPCI Advanced Participants

o Convener Participants & Non-Convener Participants

o Convener = any type of entity (regardless of whether enrolled in 

Medicare) that brings together at least one Episode Initiator and takes on 

risk.  Conveners facilitate coordination among Episode Initiators

o Non-Convener = Episode Initiator that bears financial risk only for itself.  

Acute care hospitals and physician group practices can only qualify.

o Episode Initiator = acute care hospitals and physician group practices.

o Convener & Non-Convener Participants can partner with Participating 

Practitioners (physicians, NPs, Pas and PTs) and/or EIs to facilitate care 

redesign efforts
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Bundled Payments – BPCI Advanced (cont’d)

• Payment Policy Waivers

o SNF 3-day Rule Waiver

o Telehealth Services Waiver

o Post-Discharge Home Visit Services Waiver
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Bundled Payments – BPCI Advanced (cont’d)

• Fraud and Abuse Law Waivers

o Issued January 1, 2020

o Stark Law and Anti-Kickback Statute waived with respect to: 

▪ Internal cost-savings contributions

▪ Shared payments made from savings pool to sharing partner and shared 

repayment amounts paid by a sharing partner

▪ Partner distribution payments from a physician group practice sharing 

partner to a sharing group practice practitioner and payments by a sharing 

group practitioner to a physician group practice sharing partner

o CMP Law and Anti-Kickback Statute waived with respect to in-kind items and 

services provided for free or below FMV to beneficiaries
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Quality Payment Program – MIPS

• Eligible Clinicians

o Physicians, NPs, PAs, CNS, CRNAs, Clinical Psychologists, PTs, OTs, 

Audiologists, Speech-Language Pathologists, Dieticians (and other 

nutrition professionals;

o Exceeding the Low-Volume Thresholds; can opt-in if lower, but meet one 

of the threshold criteria

• Performance Categories (2020)

o Quality  (45%) 

o Cost (15%)

o Improvement Activities (15%)

o Promoting Interoperability (25%)
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Quality Payment Program – MIPS

• Performance Threshold and Payment Adjustments

o 45 point performance threshold

o 85 point performance threshold for exceptional performance

o Payment adjustments as high as 9% or a low as -9% - adjustments occur 

in 2022

o > than 85 points = eligible for additional payment – minimum of 0.5%

o For 2021, performance threshold is 60 points; exceptional performance 

threshold remains at 85
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Quality Payment Program – Advanced APMs

• Features

o There are MIPS APMs that don’t qualify as Advanced APMs but provide clinicians 

incentives to provide high-quality and cost-efficient care – provide good opportunities for 

clinicians who aren’t ready for Advanced APMs

▪ Ex. – MSSP ACO in Basic Levels A - D

o Advanced APMs = greater rewards for willingness to take on downside risk

o Requirements:

▪ Use certified EHR technology

▪ Provides payment for covered professional services based on quality measures 

comparable to those used in MIPS

▪ Is either: (1) a Medical Home Model or (2) requires participants to bear more than a 

nominal amount of financial risk

▪ Ex.  MSSP ACO Basic Level E and Enhanced
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Paradigm Shift

• From fee-for-service to value-based payment

• From volume to efficiency and quality

• From payment for individual services to payment for coordinated patient 

care

• From acute care to wellness

• From regulatory scheme that limits financial relationships to one that 

encourages collaboration?  We’re getting there (maybe)
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