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1. Why a ground lease?

2. What are the key provisions of a ground lease?

3. What are the challenges faced and opportunities to allocate risk?

4. How does a lender get comfortable with a ground lease?

5. What are the essential elements of a ground lease that make it “financeable”? 

6. What notice and cure rights does a mortgagee expect?

7. What are the key terms of the leasehold mortgage?

8. What will a mortgagee expect in terms of priorities?

9. What will a mortgagee expect in terms of a landlord estoppel?

10.What about the landlord and any fee mortgage holders?

AGENDA
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 Landlord
1. Opportunity to realize relatively secure long-term economic value in the property once improved and retain reversionary 

interest in property;

2. Transfer risk of development and management responsibility to Tenant; and 

3. Tax consequences of a sale may be suboptimal.

 Tenant
1. Opportunity to develop a project without carrying a significant upfront acquisition cost for the land; 

2. Scarcity of land for sale; landowner does not want to part of with ownership of potentially valuable development property; 
and

3. Can maintain many aspects of control over property without ownership of fee interest. 

By structuring a ground lease with a clear understanding of each party’s objectives, the structure provides a means to optimally
allocate risks to each of the parties and an opportunity to effectively undertake real estate development projects.

INTRODUCTION
W H Y  A  G R O U N D  L E A S E ?
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 Ground lease negotiations are complex and lengthy in nature focusing on:

1. Rent and Resets;

2. Construction; 

3. Use and Operations;

4. Rights in a Sale (Purchase Option, ROFR and ROFO);

5. Assignment and Subletting;

6. Casualty and Condemnation Events

7. Financeability

8. Priorities

INTRODUCTION
W H AT  A R E  T H E  K E Y  G R O U N D  L E A S E  T E R M S ?
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 Typically, negotiation of the rent provisions focus on: 
1. a base rent that escalates over time and 

2. periodic resets. 

 Historically, parties tend to negotiate a rent that is between five percent and seven percent of 
appraised value. 

 The challenges that the parties face on establishing rent resets include:
1. Rental may be more than the project can afford to pay.

2. Lenders do not like uncertainty.

RENT AND RESETS

Although challenging, by structuring the revenue streams in a manner that provides the parties with a level of
certainty regarding payments, the parties can align their respective interests.
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Challenge

What is the appropriate escalation metric and appraisal scope to determine agreed-upon value?

Objectives
Landlord: Seeks to maintain the value of the rental stream.

Tenant: Seeks to have a fixed periodic percentage rental increases, which could take the form of CPI 
increases subject to a cap.

Lender: Desires certainty. 

Alignment of Interests

The parties need to spend sufficient time ensuring there is a mechanism in place to have rent payments increase
over time in a manner consistent with increases that reflect the value of the land as a component of the project.

11

RENT AND RESETS



Landlord
 Base Rent: Commencing on the Commencement Date, Ground Rent for the first Lease Year through the third Lease Year, shall be an amount equal to 

$250,000 per annum. Commencing with the day following the date of expiration of the third Lease Year and for the next three Lease Years Ground Rent 
payable beginning in the fourth Lease Year shall be the Ground Rent payable in the Third Lease Year increased by the cumulative percentage increase in 
the Consumer Price Index for each year from the commencement of the first Lease Year through the end of the third Lease Year. 

 Rent Reset: The Ground Rent for the Lease Year following a Rent Reset shall equal 6% of the fair market value of the Land, determined as of the date six 
months prior to the commencement of the Lease Year following a Rent Reset. The fair market value shall be determined with reference to the highest 
and best use of the Premises as of such date and as if the Premises were vacant, unimproved and free and clear of the Lease and of any lien or 
encumbrance evidencing a debt but taking into account any other encumbrances, restrictions, and covenants recorded in the land records against the 
Premises.

Tenant
 Base Rent: Commencing on the Commencement Date, Ground Rent for the first Lease Year through the third Lease Year, shall be an amount equal to 

$250,000 per annum. Commencing with the day following the date of expiration of the third Lease Year and for the next three Lease Years Ground Rent 
payable beginning in the fourth Lease Year shall be the Ground Rent payable in the Third Lease Year increased by the cumulative percentage increase in 
the Consumer Price Index for each year (such annual percentage increase to be capped at 2.5%) from the commencement of the first Lease Year through 
the end of the third Lease Year. 

 Rent Reset: The Ground Rent for the Lease Year following a Rent Reset shall be equal to the Ground Rent for the immediately preceding Lease Year, 
subject to CPI Adjustment, provided that in no event shall the Ground Rent increase be greater than 103% of the Ground Rent of the immediately 
preceding Lease Year.

RENT AND RESETS
E X A M P L E S
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Challenge:
How do the parties craft a participation provision given the unknowns associated with the project at the time 
of entering into the ground lease?

Objectives
 Landlord: Provides an opportunity to realize additional value, particularly in the event of a highly successful 

project. Prefers to have participation calculated off of a gross revenue number. 

 Tenant: Make sure that participation payments are reflective of the project’s success. Prefers a net number 
because it is more reflective of the true success of the project. 

Alignment of Interests

Given the unknowns, the parties will need to work through different scenarios to develop a participation
structure that works for both parties. If participation will involve a calculation of net revenue, the parties will
need to negotiate a transparent process to determine the participation rent.

PARTICIPATION
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Landlord
 Percentage Rent: In the event that five percent of monthly Gross Revenues exceeds the applicable monthly Minimum Base Rent, the 

Percentage Rent shall be equal to the difference between five percent of monthly Gross Revenues and the monthly Minimum Base Rent. No 
Percentage Rent shall be due if five percent of monthly Gross Revenues is less than or equal to the monthly Minimum Base Rent. For example, 
if Gross Revenues for a month are $1,000,000, and monthly Minimum Base Rent for that month is $40,000, then Percentage Rent for that 
month will be (($1,000,000 x .05) - $40,000) = $10,000. 

 “Gross Revenue” shall mean any revenues and income derived and actually received by or for Tenant from the Premises but shall not include 
proceeds from sale, finance, refinance, condemnation or casualty of the Premises. Gross Revenues shall be accounted for in conformity with 
GAAP or other reasonable accounting system adopted by Tenant and reasonably approved by Landlord. 

Tenant
 Percentage Rent: In the event that five percent of monthly Net Income exceeds the applicable monthly Minimum Base Rent, the Percentage 

Rent shall be equal to the difference between 10 percent of monthly Net Income and the monthly Minimum Base Rent. No Percentage Rent 
shall be due if five percent of monthly Net Income is less than or equal to the monthly Minimum Base Rent. For example, if Net Income for a 
month is $500,000, and monthly Minimum Base Rent for that month is $40,000, then Percentage Rent for that month will be (($500,000 x .10) 
- $40,000) = $10,000. 

 “Net Income” shall mean difference between (1) the gross income actually received by Tenant from the operation of the Premises and (2) 
the expenses incurred by Tenant in connection with such operation.

PARTICIPATION
E X A M P L E
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Challenge: 
How do the parties establish a process that provides the Landlord with sufficient comfort that construction occurs while 
not limiting the Tenant’s ability to manage its own project? 

Objectives
 Landlord: Negotiate into the ground lease rights to make sure construction proceeds within an agreed-upon schedule. 

 Tenant: Ensure a degree of flexibility in time-line and that Landlord’s oversight rights are minimal and do not impede the 
project’s development. 

 Lender: Needs greater flexibility in the timeline if leasehold lender forecloses on the project.

Alignment of Interests
Parties can integrate provisions that are consistent with those that a Tenant’s lender will have, and the Landlord can
provide appropriate notice and cure provisions to enable the Tenant and its lender to address situations where
construction does not proceed according to plan.

CONSTRUCTION
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Obligation to build under the Ground Lease
 Ground leases involving a development site typically include an obligation on the Tenant’s part to complete construction within 

a certain number of years. 

Concerns
 Landlord: Concerned with the following risks:

 Tenant failing to complete and leaving Landlord with a property with a valuation depressed by incomplete and inoperable 
improvements;

 Full rent schedule being in place; and
 Exposing its fee interest to mechanics’ liens due to fault of Tenant. 

 Tenant: Primary obligation to Landlord is to timely pay rent and wants to limit further exposure with respect to construction.  
 Lender: Concerned with undue risk to collateral for loan. 

Completion Guarantees
Ground leases will often provide that Tenant give a completion guaranty in favor of Landlord. As a result, the Tenant will typically be liable for
completion to two different parties who have different remedies to enforce the obligations. The Lender may require a payment cure and the Landlord
may require a construction cure or both can require a payment cure.

CONSTRUCTION
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Challenge: 
How do the parties establish a structure that protects the Landlord’s interest in seeing its property activated and potentially participating in 
success while also allowing the Tenant to make adjustments if market conditions warrant? 

Objectives

 Landlord: Incorporate prescriptive use and continuous operation provisions that go beyond standard provisions prohibiting noxious uses.

 Tenant: Provide for flexibility to allow for future modifications to address situations where the market for the intended use does not 
materialize or market preferences change over time. 

 Lender: Tenant must consider construction/permanent lender’s requirement that the “use” provisions be broad, and redevelopment be 
allowed in case circumstances change over the course of the ground lease.

Alignment of Interests

To address these competing concerns and to implement a structure that provides flexibility, the parties can agree to include a set of
parameters that if met would provide the Tenant with an opportunity to make modifications to use as market conditions warrant.

USE AND OPERATIONS
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 Landlord
 Permitted Uses: Tenant agrees that the Premises shall be developed and maintained and may be used solely for the 

Permitted Uses in accordance with the Operations Plan attached hereto as Exhibit A. Following the Completion of 
any Improvements, Tenant shall maintain such Improvements in a first-class condition. “Permitted Uses” shall mean 
_______.

 Tenant/Lender
 Permitted Uses: Tenant agrees that the Premises shall be developed and maintained and may be used solely for the 

permitted uses in accordance with the Operations Plan attached hereto as Exhibit A. Following the fifth Lease Year, in 
the event that the vacancy rate for the Premises exceeds _______ %, Tenant shall have the right to modify the 
permitted uses under the Operations Plan to allow for other uses permitted by applicable law provided that such 
modifications are subject to the consent of Landlord, which shall not to be unreasonably withheld or delayed.

Alignment of Interests
The Premises may be used for any legal purpose provided such use is not a Prohibited Use. 

USE AND OPERATIONS
E X A M P L E
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Challenge:
How can Landlord be given sufficient flexibility with respect to the sale of its fee interest while addressing Tenant’s interest in 
potentially acquiring such fee interest? 

Objectives

 Landlord: Typically seeks to preserve its reversionary interest and minimize any right Tenant may have on Landlord’s right to sell. 

 Tenant: Seeks to have the strongest set of rights possible in the event Landlord seeks to sell its fee interest.

 Lender: Should contain a ROFR and a right to purchase in favor of Tenant (and by extension, Lender). 

Alignment of Interests
Parties can craft a provision that provides for an appropriate option right so that the Tenant is given an opportunity to purchase while Landlord is
given the chance to seek out the highest value for its interest. The parties must draft provisions that will satisfy a Lender (who views this right as a
way to protect its investment). This is not just a Tenant problem since without financing the Landlord will have a defaulted Lease in short order.

RIGHTS IN A SALE
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Landlord
 ROFO: Landlord shall deliver a written notice to Tenant specifying that it proposes to convey its interest at a minimum gross 

purchase price and upon certain other material terms and conditions. . . If Tenant elects, or is deemed to have elected, not 
to purchase such interest, then Landlord shall have the right to convey the fee interest in a transaction to a third party 
purchaser for a minimum gross sales price equal to not less than ninety-five percent (95%) of the offer price and 
substantially on such other terms and conditions as are set forth in the Offer Notice, provided that the closing shall occur no 
later than one hundred eighty (180) days following the date of the Tenant’s response.

Tenant

 Purchase Option: Tenant shall have the right to purchase Landlord's fee interest in the Premises at any time after 
_______________________. The consideration for the purchase shall be the fair market value of the fee simple interest in 
the Premises as unencumbered by the Lease.

RIGHTS IN A SALE 
E X A M P L E

20



Challenge: 
How do the parties craft transfer restrictions that provide the Landlord with the comfort of knowing that the Tenant will not exit 
before project completion and with knowing that a party with the necessary financial resources to pay the ground rent and the
property management expertise will manage the project over the long term? 

Objectives
 Landlord: Particularly during the project’s pre-stabilization phase ensure that the Tenant retains control over project 

management given the reliance on the Tenant’s expertise.
 Tenant: Provide for sufficient flexibility to bring additional equity partners into the project and to allow for the disposition of

the Tenant’s interest upon completion of construction.

 Lender: Landlord consent should not be required for assignment to Lender or Purchaser at foreclosure sale. Such right would 
interfere with Lender’s foreclosure remedies.

Alignment of Interests

Agreed-upon transfer restrictions can ensure that Tenant remains in control of project during construction and can
provide for an ability to bring in additional equity investors while also providing the Tenant with more expansive
transfer rights upon project stabilization.

ASSIGNMENT AND SUBLETTING
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Landlord
 Permitted Transferee: Prior to Substantial Completion, the Tenant shall not assign its interest in the Lease without the 

consent of Landlord, to be given in Landlord’s sole discretion. If the Project has achieved Substantial Completion [or 
Stabilization], Tenant shall have the right, without Landlord’s consent, to assign its interest in the Lease to a Permitted 
Transferee.  A Permitted Transferee means an entity that: (a) has a net worth of not less than One Hundred Fifty Million and 
00/100 Dollars ($150,000,000.00) and liquid assets of not less than Fifty Million and 00/100 Dollars ($50,000,000.00) (each 
subject to CPI Adjustment), (b) is not a Prohibited Person, and (c) is a Qualified Property Manager, or shall concurrently with 
obtaining Operational Control and at all times thereafter, engage a management company that is a Qualified Property 
Manager.

Tenant

 Permitted Transferee: A Permittee Transferee shall be an entity that: (a) has sufficient financial means to pay and perform all 
of its obligations under the Lease and (b) is or employs a property manager with experience managing comparable 
properties.

ASSIGNMENT AND SUBLETTING
E X A M P L E
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CASUALTY AND CONDEMNATION EVENTS

Challenge: 
How do you craft a provision that reflects the Landlord’s interest in having the project restored in the event of a 
casualty while not overly burdening the Tenant with an absolute obligation?

Objectives
 Landlord: 

 Ensure that the Tenant is carrying sufficient insurance and require that the Tenant restore the project in event of casualty.
 Insurance proceeds (i) are held by a credit worth third party to ensure rebuild of project; (ii) may not be applied to pay leasehold mortgage 

debt; and (iii) are to be paid to Landlord in the event of a Lease termination.
 Ensure equitable allocation of condemnation award.

 Tenant:
 Preserve the flexibility to determine how best to proceed based on the extent of the damage in the event of a casualty and account for the 

potential requirements of the Tenant’s lender who will seek to control the use of any casualty proceeds.
 Preserve flexibility to terminate the ground lease during the final 5-10 years of the term in the event of substantial damage by casualty.
 Ensure equitable allocation of condemnation award.

 Lender: 
 First position:  Application of proceeds must be subject to Lender’s rights under loan documents.
 As a practical matter, lender will have to agree to apply insurance proceeds to rebuild and not e to paydown debt.
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Landlord
 Casualty: If less than substantially all of the Improvements on the Premises shall be damaged or destroyed by fire or other casualty or cause (a 

"Casualty"), then Tenant shall give prompt written notice thereof to Landlord, and this Lease shall continue in full force and effect, and Tenant shall 
proceed at Tenant's own cost and expense and in conformity with the requirements of this Lease with reasonable diligence and promptness to restore 
the Improvements as nearly as practicable to substantially the same condition, design and construction as that which existed immediately prior to such 
Casualty. Substantially all of the Premises shall be deemed to have been damaged or destroyed by Casualty if 75% percent or more of the rentable area of 
the Improvements shall be damaged or destroyed. 

 Insurance Proceeds: If the estimated cost to restore is less than ______, insurance proceeds shall be paid to Tenant to restore Improvements. If the 
estimated cost to restore is equal to or greater than ______, insurance proceeds shall be paid to a bank or trust selected by the Landlord to as 
Depository.

Tenant
 Casualty: If less than substantially all of the Improvements on the Premises shall be damaged or destroyed by fire or other casualty or cause (a 

"Casualty"), then Tenant shall give prompt written notice thereof to Landlord, and this Lease shall continue in full force and effect, and Tenant shall 
proceed at Tenant's own cost and expense and in conformity with the requirements of this Lease with reasonable diligence and promptness to restore 
the Improvements as nearly as practicable to substantially the same condition, design and construction as that which existed immediately prior to such 
Casualty. Substantially all of the Premises shall be deemed to have been damaged or destroyed by Casualty if 50% percent or more of the rentable area of 
the Improvements shall be damaged or destroyed. In the event of a Casualty occurring during the last 5 years of the Lease Term, substantially all of the 
Premises shall be deemed to have been damaged or destroyed by Casualty if 25% percent or more of the rentable area of the Improvements shall be 
damaged or destroyed.

 Insurance Proceeds: In the event of a Casualty during such time as a Leasehold Mortgage is in effect, the Leasehold Mortgagee shall have the right to 
direct the use of such insurance proceeds, In addition, if such Leasehold Mortgagee (by reason of its acquiring a portion of the Leasehold Estate) shall be 
obligated under this Lease to restore all or any portion of the Improvements, then such obligation shall be limited to the amount of such insurance 
proceeds.

CASUALTY AND CONDEMNATION EVENTS
E X A M P L E
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 Ground Lease must allow leasehold mortgages: Tenant needs to have the unconditional right, without 
Landlord’s consent (but on notice to Landlord), to execute and deliver leasehold mortgage(s).

 Lease must contain the following rights in favor of Leasehold Mortgagee:
 Recognition of Leasehold Mortgagee
 Right to notices of default and (extended) cure periods

 Right to pursue a foreclosure without termination of the ground lease and right to assign to a third-party purchaser

 Right to new lease if the ground lease is terminated or rejected in bankruptcy
 No amendment to the Ground Lease without Leasehold Mortgagee’s consent

 Landlord concerns:
 Landlord will recognize leasehold mortgagee only if an “institutional lender”; i.e., bank, savings and loan association, investment

bank, trust company, insurance company or other lender with experience making commercial real estate loans having sufficient
net worth to fulfill its obligations should it choose to assume the ground lease following a Tenant default. (Tenant will want
broadest definition possible)

 No overleveraging
 No effect on fee estate

FINANCEABILITY OF GROUND LEASE
E S S E N T I A L  E L E M E N T S
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 Lengthy lease term that extends significantly beyond the maturity date

 Broad “use” provisions in case circumstances change over the course of the ground lease 

 Broad rights to transfer

 Landlord needs to be required to provide an estoppel upon Tenant’s request

 Any Landlord repurchase right or ROFR needs to be subordinate to the Leasehold Mortgage

 Fee and leasehold interests may never merge (otherwise mortgagee rights would disappear)

FINANCEABILITY OF GROUND LEASE
E S S E N T I A L  E L E M E N T S
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 Ground Lease must allow leasehold mortgages
 Ground Lease will include criteria for “institutional lender”
 Example Provision:
Leasehold Mortgages to Institutional Lenders. Tenant may, from time to time, without Landlord’s consent, grant to 
any Person who is an Institutional Lender providing financing or refinancing to Tenant with respect to the Premises a 
mortgage lien encumbering Tenant's leasehold interest in the Premises and its interest in, to and under this Lease, 
together with an assignment of Subleases and rents therefrom and a security interest in any personal property 
owned by Tenant, in order to secure the repayment of such financing, including interest thereon, and the 
performance under such financing or refinancing (collectively, a “Leasehold Mortgage”; and each holder of a 
Leasehold Mortgage, a “Leasehold Lender”). No such Leasehold Mortgage, lien or security interest shall attach to 
Landlord's or the fee interest in this Lease or the Premises or to any personal property owned by Landlord. A 
Leasehold Lender shall not acquire any greater rights hereunder than Tenant has except the rights to cure Tenant’s 
defaults under this Lease and to obtain a New Lease.

N.B.: These are excerpts from actual provisions from various leases, which are intended to give a flavor of the 
provisions. They are not, in and of themselves, complete and require enhancement, depending on the side 
represented

RIGHT TO MORTGAGE
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 Notice and cure rights are the crux of a Leasehold Mortgagee’s defense of its collateral.

 Leasehold Mortgagee:
 Must have a right to simultaneous delivery of any notice of default or termination sent to Tenant (and no 

such notice is effective unless Leasehold Mortgagee receives it)
 Must be given the right to cure but not be subject to an obligation to cure
 Should be given cure periods that extend beyond the Tenant’s cure periods so that Leasehold Mortgagee can 

first see whether Tenant cures
 Needs to have the time required to take possession of the Property in the event that possession is required 

to cure
 May initiate and complete a foreclosure and exercise any other rights and remedies under Leasehold 

Mortgage

 Landlord will accept cure from Leasehold Mortgagee without Leasehold Mortgagee 
becoming bound or liable under the Ground Lease or be deemed a “mortgagee-in –
possession”.

NOTICE AND CURE PROVISIONS
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 Possession through Foreclosure
 If possession of the Premises is required to cure a default, Leasehold Mortgagee shall be given the time 

needed to institute foreclosure proceedings to obtain possession directly or through a receiver. 
 Leasehold Mortgagee is required to prosecute such proceedings with all reasonable diligence and continuity 

and, upon obtaining such possession, commence promptly to cure the default and prosecute the same to 
completion with all reasonable diligence and continuity.

 No Amendment or Termination: Landlord shall not amend or modify the Ground Lease in any material respect 
or cancel or terminate the Ground Lease or accept a surrender of Tenant’s leasehold interest in the Ground Lease 
without the prior written consent of the Leasehold Mortgagee.

 No Acceleration During Cure: So long as Leasehold Mortgagee’s cure period has not expired, Landlord shall do 
nothing to terminate the Ground Lease or accelerate any rental, or otherwise interfere with Tenant’s possession 
and quiet enjoyment of its leasehold interest in this Lease. 

ADDITIONAL RIGHTS
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 If the Ground Lease is terminated for any reason or is rejected pursuant to a bankruptcy, Leasehold
Mortgagee must have right to request that Landlord execute and deliver a new lease naming
Leasehold Mortgagee as the tenant.

 New lease is to be for the remainder of the term upon all of the terms, covenants, and conditions of
the terminated lease (including options to extend the term of the ground lease, if any) except for such
provisions that must be modified to reflect such termination or such rejection and the passage of
time.

 The new tenant will be required pay to Landlord all unpaid rent concurrently with the delivery of the
new lease.

RIGHT TO A NEW LEASE
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 There is always a negotiation between Landlord and leasehold mortgagee. 
 The ground lease was likely negotiated prior to obtaining a construction/permanent 

lender. 
 Different lenders’ “non-negotiable requirements” are often shaped by prior experiences 

in “unsuccessful” loans.

 The Landlord Estoppel in favor of Leasehold Mortgagee:
 There must be an obligation in the Ground Lease that Landlord provide.
 Landlord Must recognize the lender as a “leasehold mortgagee” and “institutional 

lender” under the Ground Lease.
 Tenant should push to get a draft as soon as possible in the loan process (lenders have 

their own forms of estoppels).
 If it is already in the Ground Lease, no need to say it twice.

ESTOPPEL
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 Acknowledge the Leasehold Mortgagee and its entitlement to the protections, notices, etc. of a 
Leasehold Mortgagee under the ground lease [doesn’t hurt to restate the distribution of casualty 
proceeds]

 Affirm that the Landlord is the owner of the fee and the ground lease has not been assigned

 State whether or not the Landlord is an affiliate of Tenant (this raises merger issues and whether 
Landlord should subordinate the fee interest).

 Annex a true, complete and correct copy of the ground lease
 State the current rent and state the other obligations of Tenant, like payment of real estate taxes, etc. 

(or refer to the schedule of the ground lease)

 State whether or not there is fee mortgagee
 State whether or not there has been any notice of condemnation proceeding
 State whether or not there is a default

 State that Landlord knows that Leasehold Mortgagee is relying on the estoppel in making the loan

ESTOPPEL
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 General Covenants: The Mortgage must contain Mortgagor’s covenants: 
 to pay rent, additional rent, costs, etc.; 
 to perform and observe all obligations under the Ground Lease; 
 to deliver any notices from or to Landlord (especially notices of Landlord or Mortgagor’s default); 
 to obtain periodic estoppel certificates from Landlord for the benefit of Lender; 
 to permit Lender to cure any Mortgagor default under the ground lease; and 
 to take all actions and execute and deliver all instruments required by Lender to protect its interest in the collateral.

 The Mortgage should also contain the following restrictions:
 Acquisition of Fee. Lender’s consent must be required before Mortgagor, whether or not pursuant to the Ground Lease, acquires the fee 

interest in the land under the Mortgaged Property or the Mortgaged Property. And the Lender’s consent should be conditioned on 
receiving a fee mortgaged and new title insurance, because it is unwise to rely on a statement in the mortgage that the mortgage
automatically spreads to cover the fee interest. 

 Waiver, Modification and Amendment. Lender’s consent must be required before Mortgagor consents to any waiver or modification, 
amendment or cancellation of any provision of the Ground Lease.

 Subordination. Lender’s consent must be required before any consent to the subordination of the Ground Lease or any mortgage of the fee 
interest of the Ground and/or the Mortgaged Property.

 Early Termination of Ground Lease. If the Lender obtains a “New Lease” following an early termination of the Ground Lease as a result of an 
Event of Default or otherwise, Mortgagor much disclaim any right, title or interest in or to such lease.

A FEW WORDS ON
LEASEHOLD MORTGAGES
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Bankruptcy of Landlord Key Concepts (bankruptcy of the Mortgagor is in the ground lease):

 If the Landlord rejects the ground lease, then Mortgagor covenants not exercise the 365(h) Election 
without Lender’s consent. Mortgagor must affirmatively covenant not to allow any termination of the 
ground lease under bankruptcy. Some mortgages state affirmatively that since the ground lease is the 
collateral for the Loan, Lender would not consent to the termination of the ground lease, and any 
attempt of Mortgagor to so cancel is null and void.

 If in the bankruptcy proceedings, Landlord is selling the fee, Mortgagor covenants to file any and all 
objections, pleadings, and notices contesting and objecting to the Landlord’s intention to sell.

A FEW MORE WORDS ON
LEASEHOLD MORTGAGES
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Landlord:
 Will never want to “subordinate the fee” to a leasehold mortgage.

 May want Lease to be subordinate to fee mortgage.

 Regardless of priority, no modification or termination of ground lease without the consent of fee mortgage.

 May want to include protections similar to leasehold mortgagee (such as notice and extended cure right); however Landlord has virtually 
no obligations that could result in material impairment.

Tenant:
 Leasehold mortgagee will almost always require that Lease be “superior” to fee mortgages (distinguish this from “subordination of the 

fee”) regardless of timing of recordation.

 In 2016 Moody’s announced that the subordination of a ground lease to fee mortgages will result in a “flaw” that could impair or even 
prevent the securitization of the leasehold mortgage.  Non-securitized lenders have largely followed Moody’s lead.

Alignment of Interests
Each mortgage should state that it attached only to the applicable interest in the property (i.e., fee mortgage attaches only
to fee interest and leasehold mortgage attaches only to leasehold interest).
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 Landlords also need a financeable Ground Lease:

 Lease should require fee mortgagee’s consent for (i) “leasehold impairments” (i.e., termination or 
modification of the ground lease) and (ii) adjustment of insurance proceeds. 

 Fee mortgagee will want “no-merger” clause.

 Fee mortgagee must be additional insured on Tenant’s liability insurance policy.

 Lease may include notice and opportunity to cure for fee mortgagee.

FEE MORTGAGES



Dena Cohen focuses her practice on commercial leasing transactions, ground leases, and real estate 
sales and acquisitions.

Dena has represented a wide range of prominent landlords and tenants in retail and office leases 
across the U.S. Her tenant clients have included large financial institutions, well-known restaurants, art 
galleries, international retailers, television networks and fashion brands in prime Manhattan locations. 
Dena's diverse experience representing landlords and tenants helps her efficiently negotiate 
transactions and find creative solutions to thorny issues that can arise during lease negotiations. Dena 
also represents parties in the acquisition and sale of real estate development rights, as well as outdoor 
advertising, billboard and signage leasing.

Dena has been recognized numerous times by Thomson Reuters' Real Estate Super Lawyers, which 
identifies lawyers who have achieved a high degree of excellence and professional achievement. 

Recent ground leases include: a hotel developer in a long-term ground lease in Midtown Manhattan its 
first New York transaction; a prominent developer in a 99-year ground lease of property in Red Hook, 
Brooklyn; and the owner of property in lower Manhattan in a development ground lease

Patrick represents owners, developers, investors, governmental entities and not-for-profit institutions 
on a range of real estate matters with a focus on development issues, particularly those that arise in 
public-private transactions. He has represented clients on a range of complex transactions for 
properties across the U.S., including acquisitions and dispositions, large-scale developments, joint 
ventures, construction projects, ground leases, and public and private financings.

Patrick also navigates clients through the multi-step process of applying for and utilizing tax incentive 
programs at the local and federal level. He advises clients on the tax incentives available for investors in 
Qualified Opportunity Zones and on how to structure those investments given the evolving regulatory 
framework.

Patrick is a former Executive Vice President and Head of the Real Estate Transactions Group at the New 
York City Economic Development Corporation (NYCEDC). While at NYCEDC, Patrick worked with leading 
real estate developers to successfully executing complex public-private transactions throughout the 
City.

He led New York City’s acquisition of Brooklyn Bridge Park and Governors Island from New York State, 
and subsequently oversaw the negotiations for two Brooklyn Bridge Park development sites. He also 
directed the City’s negotiations for New York University’s applied sciences school in Downtown 
Brooklyn. During his time at NYCEDC, Patrick worked closely with the New York City Industrial 
Development Agency, the Empire State Development Corporation, the Port Authority of New York and 
New Jersey, the Metropolitan Transportation Authority, and other agencies.

OUR TEAM

Patrick J. O’Sullivan
Partner
posullivan@herrick.com
(212) 592-1503

Dena Cohen
Partner
dcohen@herrick.com
(212) 592-5942
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