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Quote of the Day

A thing is worth what 
somebody will pay for it.

-Publilius Syrus

© L. Paul Hood, Jr.  2022 6



Agenda

• On November 3, 2021, the U.S. Fifth Circuit affirmed the Tax Court’s 
decision in Nelson v. Comr., T.C. Memo 2020-81, which is the most 
important defined value clause case since Wandry.

• I’m going to do a deep dive into the rich factual tapestry of Nelson, 
review the Tax Court’s analysis and holdings in Nelson and then cover 
the Fifth Circuit’s unanimous affirmance of the Nelson decision, in which 
the Fifth Circuit addresses and dismissed several arguments by the 
taxpayers to salvage the defined value clauses in the case.

• I’ll also cover a series of attempted transactions that I’m virtually certain 
won’t work, including the case that started it all-Procter. I’ll cover the 
cases and rulings where the IRS denied the effectiveness of a defined 
value clause of some sort.

• Then I’ll address those types of transactions that I think will definitely 
work if implemented and administered and reported correctly, looking 
at each case and ruling that is involved.

• I’ll have a brief analysis of what I think might work, but for which there 
are no reported cases or rulings. 
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Agenda

• I’ll conclude the webinar with a 
consideration of the following subjects:
• “Care and feeding” of IDGT sales.
• Income tax returns.
• Gift tax returns.
• Estate tax returns.
• Gift and estate tax audits.

• I’ll be focusing my primary attention on the 
Nelson case and the analysis from both the 
Tax Court and the Fifth Circuit.
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Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81

• The issues for decision were:

(1) whether the interests in Longspar Partners, Ltd. 
(Longspar), transferred by gift on December 31, 2008, 
and January 2, 2009, transferred by installment sale, 
were of fixed dollar amounts or percentage interests, 
and

(2) the fair market values of those interests.
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Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81
• Facts:

– Longspar was formed on October 1, 2008, as a Texas 
limited partnership based in Midland, Texas. It was 
formed as part of a tax planning strategy to (1) 
consolidate and protect assets, (2) establish a 
mechanism to make gifts without fractionalizing 
interests, and (3) ensure that WEC remained in business 
and under the control of the Warren family. 

– Mr. and Mrs. Nelson are Longspar's sole general 
partners, each holding a 0.5% general partner interest 
(together holding a 1% interest in Longspar as general 
partners) and 99% as limited partners.
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Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81
• Facts (cont):

– The biggest asset of Longspar was a 27% interest in a 
holding company that in turn held the stock of several 
operating subsidiaries, the business of which was 
primarily in two areas: oil field service and being the 
dealer of Caterpillar in just about the entire state of 
Oklahoma and much of west Texas.

– Just three months after its formation, Mrs. Nelson made 
two transfers of limited partner interests in Longspar to 
a trust. The first transfer was a gift on December 31, 
2008 and was reported on Form 709.
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Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81
• Facts (cont):

– The Memorandum of Gift and Assignment of Limited 
Partner Interest (memorandum of gift) provides: 
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[Mrs. Nelson] desires to make a gift and to assign to * * *
[the Trust] her right, title, and interest in a limited partner
interest having a fair market value of TWO MILLION
NINETY-SIX THOUSAND AND NO/100THS DOLLARS
($2,096,000.00) as of December 31, 2008 * * *, as
determined by a qualified appraiser within ninety (90)
days of the effective date of this Assignment (emphasis
added).



Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81
• Facts (cont):

– Petitioners structured the second transfer, on January 2, 
2009, as a sale. This was not reported on Form 709 as a 
sale. The Memorandum of Sale and Assignment of 
Limited Partner Interest (memorandum of sale) 
provides: 
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[Mrs. Nelson] desires to sell and assign to * * * [the Trust]
her right, title, and interest in a limited partner interest
having a fair market value of TWENTY MILLION AND
NO/100THS DOLLARS ($20,000,000.00) as of January 2,
2009 * * *, as determined by a qualified appraiser within
one hundred eighty (180) days of the effective date of
this Assignment * * * (emphasis added).



Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81
• Comparing language – commentary:

– Nelson: interest in a limited partner interest having a fair market value of
[$20,000,000] as of January 2, 2009 * * *, as determined by a qualified
appraiser within one hundred eighty (180) days of the effective date of this
Assignment

– McCord: that portion of the Assigned Partnership Interest having a fair
market value as of the date of this Assignment which is as much as but not
more than the dollar amount * * * obtained by adding (i) the GST
exemption * * *, which has not been allocated by them or by operation of
law to any property transferred or deemed transferred by them before the
date of this Assignment Agreement, to (ii) the value of any consideration
received or deemed received by Assignors * * *, as a result of the
transaction effectuated by this Assignment Agreement, is assigned in equal
shares to [the trustees of the GST Trusts];

– Wandry: I hereby assign and transfer as gifts, effective as of January 1,
2004, a sufficient number of our Units as a Member of Norseman Capital,
LLC, a Colorado limited liability company, so that the fair market value of
such Units for federal gift tax purposes shall be as follows: * * *
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Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81
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TRUST

GIFT SALE

Mrs. Nelson
*with gift splitting

Appraised Value: $2,096,000
(6.14% of the LP)

Appraised value of $20,000,000
(58.65% of the LP)

Adjusted Value: $3,522,018 Adjusted Value: $33,607,038

Appraised Value in trust: $22,096,000 (64.79% of the LP)

Adjusted Value in Trust: $37,129,056 (38.55% of the LP)



Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81
• Gift/Sale Ratio – Commentary

• A 9 to 1 debt to equity ratio is the “rule-of-thumb” – this 
is merely an argument based on the preferred 
partnership rules of IRC Sec. 2701(a)(4). However, the 
real test as enunciated by the United States Supreme 
Court in the “reality of sale” test, i.e., can the borrower 
repay the note/debt?

• Therefore, ideally the value of the sale divided by the 
value of the gift should be less than or equal to 9.

• Note the Nelsons exceeded this ratio: 
$20,000,000 ÷ $2,096,000 = 9.5

• The IRS did not raise this issue.
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Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81
• Gift/Sale Timing – Commentary

– The gift was made on December 31, 2008, and the sale 
was made two days later on January 2, 2009.

– Generally, the more time between the transactions 
basically provides the taxpayer a better argument the 
transaction had economic substance.

– The IRS did not raise this issue.

– Actually, had the taxpayers done the gift/sale on the 
same date pursuant to a defined value gift/sale clause, 
they would have prevailed anyway had they added the 
ten missing words, i.e., as finally determined for federal 
estate and gift tax purposes.
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Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81
• Facts (cont):

– Neither the memorandum of gift nor the memorandum 
of sale contained clauses defining fair market value or 
any clause subjecting the limited partner interests to 
reallocation after the valuation date, meaning that once 
the appraiser determined the value, the number of units 
was fixed. 

– In connection with the second transfer, the trust 
executed a promissory note for $20 million (note). 
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Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81
• Facts (cont):

– Mr. Nelson, as trustee, signed the note on behalf of the 
trust. The note provides for 2.06% interest on unpaid 
principal and 10% interest on matured, unpaid amounts, 
compounded annually, and is secured by the limited 
partner interest that was sold. Annual interest payments 
on the note were due to Mrs. Nelson through the end of 
2017.

– The Longspar partnership agreement was amended on 
January 2, 2009 (the date of the installment sale to the 
trust) to reflect the trust as the holder of a 6.14% limited 
partnership interest in Longspar (acquired by gift) and a 
58.65% limited partnership (acquired by sale).
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Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81
• Facts (cont):

– The Nelsons retained an appraiser to value the Longspar 
interests that were given and sold. That appraiser in turn 
relied upon another appraisal of the operating 
companies that were included within the holding 
company that in turn 27% of the stock of which was held 
in Longspar.

– The valuation issues aren’t that unusual, except to note 
that the appraisers for both the Nelsons and the IRS 
weren’t really that far apart. The real issue was the 
efficacy of the defined value clauses in the gift and in 
the sale.
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Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81
• Facts (cont):

– Longspar reported the reductions of Mrs. Nelson's 
limited partner interest and the increases of the Trust's 
limited partner interests on the Schedules K-1, attached 
to its Forms 1065, U.S. Return of Partnership Income, for 
2008 through 2013. 

– Longspar also made a proportional cash distribution to 
its partners on December 31, 2011. The Trust's portion 
of the cash distribution — 64.79% — was based on the 
appraiser's valuation.
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Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81
• Facts (cont):

– The Nelsons filed separate Forms 709, United States Gift 
(and Generation-Skipping Transfer) Tax Returns, for 2008 
and 2009. On their 2008 Forms 709, they each reported 
the gift to the trust “having a fair market value of 
$2,096,000 as determined by independent appraisal to 
be a 6.1466275% limited partner interest” in Longspar. 

– They classified it as a split gift and reported that each 
person was responsible for half ($1,048,000). They did 
not report the January 2, 2009, transfer of the Longspar 
limited partner interest on their 2009 Forms 709, 
consistent with its treatment as a sale.
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Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81
• Arguments:

– With respect to the defined value clauses, the Nelsons 
relied upon Wandry v. Commissioner (covered by Paul 
Hood in Steve Leimberg’s Estate Planning Newsletter
1941, by Steve Akers in 1946 and by Alan Gassman et al. 
in 1978) and Succession of McCord v. Commissioner, a 
Fifth Circuit decision (discussed in Steve Leimberg’s 
Estate Planning Newsletters 547, 551, 555, 557, 1010, 
1016 and 1017). 

• The IRS countered that the Nelsons actually gave and 
sold percentage interests in Longspar and not defined 
value transfers.
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Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81
• Attempted Settlement:

– Petitioners and the Internal Revenue Service (IRS) Office 
of Appeals (IRS Appeals) negotiated a proposed 
settlement agreement, but it was never completed. 

– On the basis of their settlement discussions with IRS 
Appeals, petitioners amended Longspar's partnership 
agreement to record the Trust's limited partner interest 
in Longspar as 38.55% and made corresponding 
adjustments to the books for Longspar and the trust. 
Longspar also adjusted prior distributions and made a 
subsequent proportional cash distribution to its partners 
to reflect the newly adjusted interests. 
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Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81
• Notices of Deficiency:

– In the August 29, 2013, notices of deficiency, the IRS 
determined that the Nelsons had undervalued the 
December 31, 2008 gift, and their halves of the gift each 
were worth $1,761,009 rather than $1,048,000 as of the 
valuation date. 

– The IRS also determined that the Nelsons had 
undervalued the January 2, 2009, transfer by 
$13,607,038, and therefore they each had made a split 
gift in 2009 of $6,803,519. The Nelsons filed separate 
petitions in the Tax Court, which were consolidated for 
trial.
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Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81
• The court’s determination & analysis:

– After its typical avoidance of IRC Sec. 7491 regarding the 
burden of proof shift, Judge Pugh determined that the 
Nelsons had given and sold percentage interests rather 
than having made defined value transfers. 
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Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81
• The court’s determination & analysis:

– Judge Pugh reasoned:
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Unlike the clause in Succession of McCord, “fair market value” here already is
expressly qualified. By urging us to interpret the operative terms in the transfer
instruments as transferring dollar values of the limited partner interests on the
bases of fair market value as later determined for Federal gift and estate tax
purposes, petitioners ask us, in effect, to ignore “qualified appraiser * * * [here,
their appraiser] within * * * [a fixed period]” and replace it with “for federal gift
and estate tax purposes.” While they may have intended this, they did not write
this. They are bound by what they wrote at the time. As the texts of the clauses
required the determination of an appraiser within a fixed period to ascertain the
interests being transferred, we conclude that Mrs. Nelson transferred 6.14% and
58.35% of limited partner interests in Longspar to the Trust as was determined by
their appraiser within a fixed period. [Emphasis added]



Tax Court Decision in 
Nelson v. Comr., 

T.C. Memo 2020-81
• The court’s determination & analysis:

– Judge Pugh went on to determine the value of the percentage 
interests transferred. He essentially split the difference, 
determining that Mrs. Nelson’s transfers to the trust have fair 
market values of $2,524,983 (about a $430,000 difference) 
and $24,118,933 (and $4,118,933 difference), respectively. 

• The case was appealed to the United States Fifth 
Circuit. The three judge panel (Judges King, Smith, and 
Haynes) heard oral argument on October 5, 2021. 
Given that it took the panel less than 30 days from 
oral argument to decide the case on appeal, it must 
not have been a very difficult case for the unanimous 
panel.
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Fifth Circuit Decision in 
Nelson v. Comr.,

No. 20-61068 (5th Cir. Nov. 3, 2021)
• The Fifth Circuit observed:
• By its plain meaning, the language of this gift document 

and the nearly identical sales document transfers those 
interests that the qualified appraiser determined to have 
the stated fair market value—no more and no less. 
[Emphasis added]

• The Nelsons defined their transfer differently; they 
qualified it as the fair market value that was determined 
by the appraiser. Once the appraiser had determined the 
fair market value of a 1% limited partner interest in 
Longspar, and the stated dollar values were converted to 
percentages based on that appraisal, those percentages 
were locked, and remained so even after the valuation 
changed. [Emphasis added]
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Fifth Circuit Decision in 
Nelson v. Comr.,

No. 20-61068 (5th Cir. Nov. 3, 2021)
• The Fifth Circuit observed:
• The reallocation clauses thus allow for the proper number of 

units to be transferred based on the final, correct determination 
of valuation.

• The Nelsons did not include such a clause. Instead, the trust has 
already received everything it was entitled to—the number of 
units matching the stated value as determined by a qualified 
appraiser. Both parties agree with the Tax Court’s conclusion that 
the gift was complete, and that Mary Pat parted with dominion 
and control, on the date listed in each transfer agreement. On 
those dates, Mary Pat irrevocably transferred the number of 
units the appraiser determined equaled the stated values. No 
clause in the transfer documents calls for a reallocation to 
ensure the trust received a different amount of interests if the 
final, proper valuation was different than the appraiser’s 
valuation. [Emphasis added]
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Fifth Circuit Decision in 
Nelson v. Comr.,

No. 20-61068 (5th Cir. Nov. 3, 2021)
• The Fifth Circuit observed:
• Simply put, while the Nelsons may have been attempting to draft a 

formula clause, they did not do so. [Emphasis added]
• On appeal, the Nelsons attempted to argue that their clear intent to 

minimize their gift tax liability. However, the Fifth Circuit shot that 
argument down, observing:

• Even if the contracts are ambiguous, there are no objective facts or 
circumstances surrounding the transfer that counsel a different result. 
Under federal gift tax law, “the application of the tax is based on the 
objective facts of the transfer and the circumstances under which it is 
made, rather than on the subjective motives of the donor.” 26 C.F.R. §
25.2511-1(g)(1) (2021). Texas contract law commands the same. URI, 
543 S.W.3d at 767 (“[T]he parol evidence rule prohibits extrinsic 
evidence of subjective intent that alters a contract’s terms. . . .”). The 
evidence the Nelsons point to all concerns their SUBJECTIVE intent; we 
cannot look to what the Nelsons had in their minds when drafting the 
contracts. [Emphasis added]
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Fifth Circuit Decision in 
Nelson v. Comr.,

No. 20-61068 (5th Cir. Nov. 3, 2021)
• The Fifth Circuit observed:

• The only objective circumstance the Nelsons can point to
in support of their reading is the setting of the transfer, as
part of the Nelsons’ estate planning that aimed to protect
their assets while also avoiding as much tax liability as
possible. See URI, 543 S.W.3d at 768 (“Setting can be critical
to understanding contract language, as we found in cases
involving the lawyer-client relationship and construction of
an arbitration agreement.” (citations omitted)); Hous. Expl.
Co., 352 S.W.3d at 469 (stating that objective circumstances
include “the commercial or other setting in which the
contract was negotiated” (quoting 11 Richard A. Lord,
Williston on Contracts § 32.7 (4th ed. 1999))). [Emphasis
added]
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Fifth Circuit Decision in 
Nelson v. Comr.,

No. 20-61068 (5th Cir. Nov. 3, 2021)
• The Fifth Circuit observed:

• Consideration of the estate-plan context still hews too closely to
consideration of the Nelsons’ subjective intent to alter the
understanding of the contractual language. For an arbitration
agreement or a contract between a lawyer and a client, one can
tell the setting from fully objective facts—normally, by looking at
the plain text of the agreement. For the Nelsons’ transfers,
however, consideration of the estate-plan setting still requires
determining what was in their minds at the time of the transfers.
One would still need to determine that, in transferring assets from
Mary Pat to the trust, the Nelsons had the subjective intent of
minimizing their tax liability. While that might be fairly obvious, it
still requires consideration of subjective intent, rather than
objective facts. This goes beyond the scope of the parol evidence
rule under Texas law. [Emphasis added]
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Fifth Circuit Decision in 
Nelson v. Comr.,

No. 20-61068 (5th Cir. Nov. 3, 2021)
• The Fifth Circuit observed:

• To support the Nelsons’ reading, we would be required to 
disregard significant differences between these contracts 
and the transfer documents used in similar cases. That 
would be an improper use of facts and circumstances 
surrounding the contract. Cf. Hous. Expl. Co., 352 S.W.3d at 
469-72 (holding that deletions from a form contract should 
be considered when judging the parties’ intent for the 
agreement). The fact that the transfers involved a family 
trust and family assets and were made in the setting of 
estate planning should not be used to interpret the 
Nelsons’ intent. [Emphasis added]
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Fifth Circuit Decision in 
Nelson v. Comr., 

No. 20-61068 (5th Cir. Nov. 3, 2021)
• The Fifth Circuit stated:

• Further, the fact that the language differs from other, similar 
contracts in the same setting is significant. This is not a case 
where we would be reading the contracts in line with numerous 
other, similar contracts that are regular parts of a given industry 
or setting, such as arbitration. To support the Nelsons’ reading, 
we would be required to disregard significant differences 
between these contracts and the transfer documents used in 
similar cases. That would be an improper use of facts and 
circumstances surrounding the contract. Cf. Hous. Expl. Co., 352 
S.W.3d at 469-72 (holding that deletions from a form contract 
should be considered when judging the parties’ intent for the 
agreement). The fact that the transfers involved a family trust 
and family assets and were made in the setting of estate 
planning should not be used to interpret the Nelsons’ intent. 
[Emphasis added]
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Fifth Circuit Decision in 
Nelson v. Comr., 

No. 20-61068 (5th Cir. Nov. 3, 2021)
• The Fifth Circuit went on:

• The Nelsons also point to the fact that the appraisal was not 
completed within the allotted times specified in the agreements. 
That fact does not change the result. The delay in the appraisal 
does not demonstrate anything about the nature of the transfers; 
it only means that the trust would potentially have had a claim 
against Mary Pat (since the language of the agreement was 
violated) and that both the trust and Mary Pat might have had a 
claim against the appraiser (depending on the nature of their 
agreement with him). However, the transfers were still completed 
on the dates listed in the transfer documents and in accordance 
with the language used. And the lack of concern demonstrated 
for the tardy appraisal is yet another indicium of subjective 
intent which similarly cannot be considered under Texas’s parol 
evidence rule.
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Nelson v. Comr. Final Comments

• Final Comments:
– Sadly, this is the correct result. 

– The value was to be determined by their appraiser, not 
as finally determined for federal estate and gift tax 
purposes. 

– The moral of this story: those ten missing words (as 
finally determined for federal estate and gift tax 
purposes) must be in every defined value transaction 
document!!! 

– It’s unclear whether the Nelsons engaged separate 
counsel for the trust, which always is advisable.
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Defined Value Clauses: 
The Presenting Problem

• If your clients are like mine were, their desire to make gifts 
often ends at what I call the “gift tax county line;” i.e., 
where they started having to write checks to the 
government for the privilege of making gifts, irrespective of 
the wisdom of the gifting as an estate planning strategy.

• The problem with giving away subjectively valued assets is 
the uncertainty of actual fair market value of the gifted 
assets as finally determined for federal tax purposes. This 
dampened the verve for making large taxable gifts and sales 
of assets that could have a finally determined fair market 
value a multiple of the originally reported value on the tax 
return. 
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A Potential Solution?

• Enter the defined value clause, which defines a gift or a sale 
or gift/sale as a formula that is tied to both the value that 
the client wants to give/sell and the value of the gift/sale as 
finally determined for tax purposes.

• Congress as well as the Treasury both expressly allow 
formula usage for gift tax purposes, e.g., in the areas of 
charitable remainder trusts, QTIP elections, disclaimers, and 
GRATs. Indeed, the Regulations expressly permit (and in 
some cases require) the use of a condition subsequent that 
would fail under Procter and its progeny.

• But IRS detests defined value transfers. Why?
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Introduction

• The basics:
• In order to fix the effectiveness of a gift, one must look to 

applicable state property law and IRC Sec. 2511.
• Treas. Reg. Sec. 25.2511-2(b) provides: As to any property, or 

part thereof or interest therein, of which the donor has so 
parted with dominion and control as to leave in him no power to 
change its disposition, whether for his own benefit or for the 
benefit of another, the gift is complete.

• Treas. Reg. Sec. 25.2522(c)-3(b)(1) provides:  If, as of the date of 
the gift, a transfer for charitable purposes is dependent upon 
the performance of some act or of the happening of a precedent 
event in order that it might become effective, no deduction is 
allowable unless the possibility that the charitable transfer will 
not become effective is so remote as to be negligible.
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McCord v. Comr.

• Thus, had the charity retained a continuing right to any valuation increase and 
had the values been “as finally determined for tax purposes,” then would the 
Tax Court in McCord have respected the defined value gift formula?  Perhaps, 
although the Tax Court clearly seemed troubled by the “tax neutrality” effect of 
the technique, such that it might have even reached to have invalidated the 
technique either or public policy grounds or as an integrated transaction. 

• Query whether the distinction that the Tax Court majority drew between the 
definition of fair market value contained in the Assignment Agreement, which 
the Tax Court majority noted “closely tracked” the definition of fair market value 
set forth in Treas. Reg. Sec. 25.2512-1(b), and the “fair market value as finally 
determined for gift tax purposes” is legitimate and will withstand intellectual 
scrutiny?  It seems fairly obvious that the McCords were attempting to avoid a 
problem with triggering the revaluation on judicial determination, which courts 
have found problematic.
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• The Fifth Circuit unanimously reversed the Tax Court’s opinion in McCord, 
stating:

• The Majority's key legal error was its confecting sua sponte its own methodology 
for determining the taxable or deductible values of each donee's gift valuing for 
tax purposes here.  This core flaw in the Majority's inventive methodology was 
its violation of the long-prohibited practice of relying on post-gift events.
Specifically, the Majority used the after-the-fact Confirmation Agreement to 
mutate the Assignment Agreement's dollar-value gifts into percentage interests 
in MIL.  It is clear beyond cavil that the Majority should have stopped with the 
Assignment Agreement's plain wording.  By not doing so, however, and instead 
continuing on to the post-gift Confirmation Agreement's intra-donee 
concurrence on the equivalency of dollars to percentage of interests in MIL, the 
Majority violated the firmly-established maxim that a gift is valued as of the 
date that it is complete; the flip side of that maxim is that subsequent 
occurrences are off limits.[Footnotes omitted and emphasis added]
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• It is particularly noteworthy that the IRS did not raise a Procter public policy 
argument in any of its McCord Fifth Circuit briefs, choosing instead to ride the 
coattails of the Tax Court majority.  In my opinion, this was unfortunate because 
the Fifth Circuit might well have spilled some very important ink on this 
argument.

• It is equally noteworthy that the Tax Court then unanimously found the defined 
value disclaimer in Christiansen Est. to not be violative of Procter, and the Eighth 
Circuit unanimously agreed.  Nevertheless, the IRS continues to this day to raise 
Procter in defined value transfer cases.
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• Donation of tax-related amount of property, such 
as Annual Exclusion, GST Tax Exemption or 
Applicable Credit Amount Equivalent, with values 
as finally determined for tax purposes, with a sale 
of the remainder of the donor’s interests in that 
property. In my view, a properly confected defined 
value gift of a tax-related amount, coupled with a 
sale of the remainder of the donor’s interests in the 
property should work.  If the clause ensures that 
fair market value as finally determined is paid, then 
even the IRS should have no problem, if its past 
statements are to be believed.
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• Anne Petter, a lifelong schoolteacher, inherited a large amount of 
UPS stock from her uncle, but UPS was still a privately held 
company at that time.  When she was interested in getting her 
affairs in order, she engaged the services of an estate planning 
attorney.  

• She expressed an interest in getting two of her three children 
involved in managing property and in making some charitable 
provisions.  The attorney recommended the formation of an LLC 
and that the UPS stock be transferred to the LLC. He further 
recommended that some of the LLC units be donated to separate 
trusts for the benefit of her two children and that other LLC units 
be sold to those trusts in exchange for 20 year promissory notes.  
The trusts were arranged as grantor trusts for income, but not, 
estate, tax purposes.  Anne also created a life insurance trust to 
cover federal estate taxes as well as a lifetime 5% charitable 
remainder unitrust with approximately $4 million in UPS stock.
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• In both the gifts and the sales transactions, which occurred three days apart, the excess value 
was to be transferred to separate public charities.  In the gift transaction, she intended that 
approximately 10% of the LLC units pass to the public charities, albeit in different proportions.  
Each gift was made pursuant to a formula, which was:

• Transferor…

• 1.1.1 assigns to the Trust as a gift the number of Units described in Recital C above that 
equals one-half the minimum  dollar amount that can pass free of federal gift tax by reason of 
Transferor’s applicable exclusion amount allowed by Code Section 2010(c).  Transferor currently 
understands her unused applicable exclusion amount to be $907,820, so that the amount of this 
gift should be $453,910; and

• 1.1.2 assigns to The Seattle Foundation as a gift to the A. Y. Petter Family Advised Fund the 
difference between the total number of Units described in Recital C above [940 Units]  and the 
total number of Units assigned to the Trust in Section 1.1.1.

• 1.2 The Trust also agrees that, if the value of the Units it initially receives is finally 
determined for federal gift tax purposes to exceed the amount described in Section 1.1.1, Trustee 
will, on behalf of the Trust and as a condition of the gift to it, transfer the excess Units to the 
Seattle Foundation as soon as practicable.

• 1.3 The Seattle Foundation agrees that, if the value of the Units the Trust initially receives is 
finally determined for federal gift tax purposes to be less than the amount described in Section 
1.1.1,The Seattle Foundation will, as a condition of the gift to it, transfer the excess Units to the 
Trust as soon as practicable.
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• The sale transactions also were made pursuant to a formula, which was:

• Transferor…

• 1.1.1 assigns and sells to the Trust the number of Units described in Recital C above [8,459 
Units] that equals a value of $4,085,190 as finally determined for federal gift tax purposes; and

• 1.1.2 assigns to The Seattle Foundation [in one child’s trust-in the other trust, it was the 
Kitsap Community Foundation] as a gift to the A. Y. Petter Family Advised Fund of The Seattle 
Foundation [again, same difference in the other trust] the difference between the total number 
of units described in Recital C above and the total number of Units assigned and sold to the Trust 
in Section 1.1.1.

• 1.2 The Trust agrees that, if the value of the Units it receives is finally determined to exceed 
$4,085,190, Trustee will, on behalf of the Trust and as a condition of the sale to it, transfer the 
excess Units to The Seattle Foundation as soon as practicable.

• 1.3 The Seattle Foundation agrees that, if the value of the Units the Trust initially receives is 
less than $4,085,190, The Seattle Foundation will, as a condition of the gift to it, transfer the 
excess Units to the Trust as soon as practicable.
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• The sales were secured by separate pledges of the sold LLC units, and the 
pledge agreement that was used in each sale provided:

• It is the understanding of the Pledgor and the Security Party [sic] that the fair 
market value of the Pledged Units is equal to the amount of the loan--i.e., 
$4,085,190.  If this fair market value has been incorrectly determined, then 
within a reasonable period after the fair market value is finally determined for 
federal gift tax purposes, the number of Pledged Units will be adjusted so as to 
equal the value of the loan as so determined.

• It is particularly noteworthy that the parties agreed that the trusts had made all 
of its payments under the notes.  Moreover, the Tax Court expressly observed 
that the documents clearly contemplated that the trusts and the charities to be 
full members of the LLC, rather than mere assignees.  Additionally, The Seattle 
Foundation hired counsel, who requested several substantive changes to the 
transaction documents, to which counsel for Anne consented.  Anne also 
consistently described her gifts and sales in letters and on tax returns.  Anne’s 
attorney hired a competent appraisal firm to appraise the LLC units, which the 
attorney relied upon to allocate units.
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• On audit, the IRS proposed to increase the value of the units 
from $536.20 per unit to $794.74 per unit. The parties 
agreed to a value of $744.74.  However, the parties 
vehemently disagreed on the effect of the valuation 
increase on the formulae in the gift and sale documents.  
The IRS argued that the formula clauses should be ignored 
pursuant to Procter and its progeny, to which Anne 
disagreed.  The IRS also disagreed that Anne was entitled to 
any additional charitable deductions for the additional 
amounts passing to the charities pursuant to the formulae.

• The Tax Court provided an excellent summary of Procter and 
the cases that followed.  However, the Tax Court expressly 
determined that the “Petter gift [was] more like a 
Christiansen formula than a Procter savings clause.”
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• This determination foreshadowed the Tax Court’s 
holding that the formulae were entitled to respect.  

• Moreover, the Tax Court determined that the 
appropriate time of the gift was March 22, 2002, i.e., 
the date on which Anne actually signed the gift 
documents.

• The IRS appealed Petter to the Ninth Circuit Court of 
Appeals.  
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• On appeal, the IRS raised the following points of contention:

• The transfers as originally computed pursuant to the original appraisal are not deductible 
pursuant to Treas. Reg. Sec. 25.2522(c)-3(b)(1);

• The “additional gifts” (as viewed in the eyes of the government) to the charities caused by the 
mutually agreed to revaluation of the LLC units also are not deductible pursuant to Treas. Reg. 
Sec. 25.2522(c)-3(b)(1);

• Treas. Reg. Sec. 25.2522(c)-3(b)(1) denies deduction of amounts that charities are not certain to 
receive;

• Christiansen Est. is not persuasive authority with respect to proper application of Treas. Reg. Sec. 
25.2522(c)-3(b)(1);

• Christiansen Est. is wrong;

• The Tax Court ignored the IRS argument that Treas. Reg. Sec. 25.2522(c)-3(b)(1) applied to deny 
the gift tax charitable deductions;

• The Tax Court erroneously decided that the “additional gifts” (in the eyes of the government) 
were not subject to conditions precedent under Washington law; and

• The Tax Court erroneously decided that the defined value clauses were not contrary to public 
policy, i.e., a Procter/Ward argument.
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• On appeal, the government asserted that the Tax 
Court ignored its argument that Treas. Reg. Sec. 
25.2522(c)-3(b)(1) precludes the deduction for the 
“additional” LLC units. While the Tax Court in Petter
did not expressly reference that section of the 
regulations, the government’s claim arguably 
misrepresents the truth, which was that the Tax 
Court expressly found that the transfers that Anne 
made were set back on the dates of the 
transactions (March 22 and 25, 2002), could not be 
undone and were not subject to any condition 
precedent.
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• On appeal, the government asserted that the Tax Court ignored 
its argument that Treas. Reg. Sec. 25.2522(c)-3(b)(1) precludes 
the deduction for the “additional” LLC units. While the Tax Court 
in Petter did not expressly reference that section of the 
regulations, the government’s claim arguably misrepresents the 
truth, which was that the Tax Court expressly found that the 
transfers that Anne made were set back on the dates of the 
transactions (March 22 and 25, 2002), could not be undone and 
were not subject to any condition precedent. this finding 
expressly adopts a holding that Treas. Reg. Sec. 25.2522(c)-3(b)(1) 
was inapplicable on its face.

• In like manner, I believed that the government’s argument that 
Christiansen Est. was inapplicable because it involved Treas. Reg. 
Sec. 20-2055-2(b)(1), not Treas. Reg. Sec. 25.2522(c)-3(b)(1), is 
wrong pursuant to the maxim that the estate and gift tax 
regulations are to be read in pari materia.
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• Moreover, the government’s case on this point cannot prevail by 
a simple comparison of the language of the two regulations 
subsections, which are set out in full below:

• Treas. Reg. Sec. 25.2522(c)-3(b)(1). If, as of the date of the gift, a 
transfer for charitable purposes is dependent upon the 
performance of some act or the happening of a precedent event 
in order that it might become effective, no deduction is 
allowable unless the possibility that the charitable transfer will 
not become effective is so remote as to be negligible. [Emphasis 
added]

• Treas. Reg. Sec. 20.2055-2(b)(1). If, as of the date of the 
decedent’s death, a transfer for charitable purposes is dependent 
upon the performance of some act or the happening of a 
precedent event in order that it might become effective, no 
deduction is allowable unless the possibility that the charitable 
transfer will not become effective is so remote as to be negligible. 
[Emphasis added]
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• The highlighted language above presents the only 
differences between the two regulations subsections, 
which otherwise are identical.  In my opinion, this 
totally undercuts the government’s argument that 
Christiansen Est. is distinguishable because it involved 
the estate tax regulation instead of its gift tax 
regulation virtually identical “twin.”  When one 
considers the fact that the same Tax Court judge wrote 
both Christiansen Est. and Petter, I argue that one can 
make a very compelling argument that he considered 
virtually the same regulation expressly discussed in 
Christiansen Est. in Petter and expressly found it to be 
inapplicable.
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• Whichever side one takes about the applicability 
vel non of the pertinent regulations subsections to 
the facts in Christiansen Est. and in Petter, I believe 
that there exists absolutely no tax policy 
justification for different results under the two 
essentially identical regulations subsections.  

• Since I believe that the result in Christiansen Est. is 
correct on the inapplicability of Treas. Reg. Sec. 
20.2055-2(b)(1), it follows that I believe that the 
result in Petter also is correct on the inapplicability 
of Treas. Reg. Sec. 25.2522(c)-3(b)(1).
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• In Hendrix, John and Karolyn Hendrix transferred, partially by net 
gift and partially by sale, nonvoting common shares of John H. 
Hendrix Corporation, a closely-held Texas corporation.  The shares 
were transferred by formula, which read as to one of the transfers 
as follows:

• a. that portion of the Assigned Shares having a fair market 
value as of the Effective Date equal to $10,519,136.12 is assigned 
to Michael L. Klein and Leslie H. Wood, as trustees of the John H. 
Hendrix Issue GST Trusts, to be held in equal shares for the John H. 
Hendrix Issue GST Trust for Leslie H. Wood, the John H. Hendrix 
Issue GST Trust for Kristin L. Hendrix, and the John H. Hendrix Issue 
GST Trust for Karmen M. Hendrix; and

• b. then, any remaining portion of the Assigned Shares is 
assigned to the [Greater Houston Community] Foundation, for the 
benefit of the John H. Hendrix Family Fund.
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• Therefore, since the family transferees were obligated to pay all 
gift tax arising out of the transfers, the amount of each family gift 
was the value of the shares transferred, less the principal amount 
of the notes, less all gift taxes.  The formula gift allocated all 
excess value to the foundation.  The shares were appraised in 
connection with the transaction, and the per share value reached 
by that appraisal was $36.66.

• While the foundation, which was represented by competent 
counsel, did not authorize a full-blown appraisal (although it 
clearly had the right to do so), it did authorize an appraiser to 
review the appraisal, and that review indicated agreement with 
the methods and results of the appraisal.  Approximately five 
months after the transactions, family donees and the foundation 
entered into a confirmation agreement, which formally divided 
the shares amongst themselves.  The taxpayers were not involved 
in the confirmation agreement.

© L. Paul Hood, Jr.  2022 58



Hendrix v. Comr.

• In the Tax Court, the parties stipulated prior to trial that the 
per share value of the shares was $48.60.  The taxpayers 
took the position that the excess value created by the 
stipulated value accreted to the foundation, thereby 
increasing the gift tax charitable deduction.  Not 
surprisingly, the IRS took the position that the taxable gifts 
to the family donees increased substantially.  

• In response to the taxpayer’s position that the stipulated 
value simply passed to the foundation, the IRS argued that 
the charitable deduction is only available for amounts 
actually paid to charity.  Since the foundation essentially 
forfeited its rights to an additional allocation of shares 
pursuant to the formula, no increased charitable deduction 
beyond that as to the shares that the foundation actually 
received should be permitted.
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• The IRS also argued that the charitable transfers were “an 
incidental, but necessary aspect of the transaction.” I wonder why 
this is an issue at all in light of the mountain of evidence 
presented at trial that the taxpayers had exhibited significant 
charitable intent and involvement.  As such, I believe that this 
argument is nonsensical and contrary to the facts of the case.

• In Hendrix, the IRS attempts to make much out of its allegations 
that neither the original assignments nor the confirmation 
agreements were confected at arm’s length and specifically 
alleged that the Foundation somehow was not acting at arm’s 
length because it failed to obtain a full-blown appraisal of the 
units prior to accepting the assignments or the confirmation 
agreements.  The IRS unbelievably goes so far as to accuse the 
Foundation of being selected because it was “ willing to work 
with [the taxpayers] in their aggressive tax avoidance scheme…”
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• The facts are that the Foundation was represented by competent tax 
counsel, and that the Foundation made a judgment call that, in light of 
the value of the gifts to it, a review of the appraisal by a qualified 
business valuation professional would satisfactorily protect its interests 
and satisfy its due diligence needs.  I submit that the business judgment 
rule should apply, such that the Foundation clearly acted at arm’s-length 
with the trusts.

• The Tax Court held in favor of the taxpayers, stating:

• The present case is distinguishable from Procter and its progeny. Here, 
unlike there, the formula clauses impose no condition subsequent that 
would defeat the transfer. Moreover, as stated above, the formula 
clauses further the fundamental public policy of encouraging gifts to 
charity. Recently, in Estate of Christiansen v. Commissioner , 130 T.C. 1, 
16-18 (2008), affd. 586 F.3d 1061 (8th Cir. 2009), we held that an 
essentially similar dollar-value formula disclaimer was not contrary to 
public policy. We know of no legitimate reason to distinguish the formula 
clauses from that disclaimer, and we decline to do so. We hold that the 
formula clauses are not void as contrary to public policy.
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Transaction Involving a Charity

• In fashioning a defined value formula donation or sale, 
advisors should consider the following design 
suggestions:

• The charity should not be required to sell its interest, 
and if there is a sale price or a required sale set forth in 
the documents, the price must be for fair market value 
as finally determined, with input rights for the charity. 

• Each charity and other donee should be represented by 
separate counsel. 

• Some time should elapse between the donation and 
any sale.

• Appraisals must be obtained for both the original 
donation as well as any subsequent sale or redemption. 
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• Preferably, two separate appraisers should be used--
one for the donation and one for the sale or 
redemption. Any sale or redemption by the charity, 
which is the remainder donee, would consist of an 
element (i.e., the contingent additional amount where 
there is any revaluation on audit) that was not 
considered in the first appraisal.  

• This additional "bundle of rights" must be appraised 
using traditional valuation methods. The second 
appraiser would have to go back and carefully review 
the first appraisal of the partnership as of the date of 
donation in order to ascertain independently the 
likelihood that the first appraisal was correct. 
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• This could involve having to replicate totally the first 
appraisal. The second appraiser's role would involve, 
among other things, an analysis of the range of value 
involved in the first appraisal as of the original date of 
donation as well as a fresh review of the first appraisal's 
methodology and due diligence.

• The reason why a different appraiser should be used for 
the second appraisal is that the second appraisal 
involves reviewing, and, indeed, second-guessing, the 
first appraisal, which, arguably, is more objectively 
done by a different appraiser. Arguably, anything less 
than a full-fledged review of the first appraisal for 
redemption of the charity's interests risks the "patina 
of third-party reliance" argument made in the FSA.
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• The charity or other residuary donee should sell its interest to another person 
rather than have the partnership redeem the interest in order to avoid having to 
face the argument by IRS that it is the donee family members--not charity--that 
benefitted. It seems far preferable that the donor-partner actually purchase the 
charity's interest (and be responsible for any additional amount on revaluation). 
Structuring the transaction as a sale rather than a redemption also avoids an 
argument that the charity's interests evaporated by operation of law, leaving 
only the family still in the partnership. 

• As far as the timing of the purchase of the residuary donee's interest, prudence 
strongly dictates that--just as in the sale of a remainder interest in a QTIP trust--
any sale not occur until after the gift tax value is finally determined. Even 
though this delay may please neither the charity (which has to hold on to its 
interest when it may prefer cash now) nor the client (who may want a chance at 
an increased income tax charitable contribution deduction if IRS raises the gift 
tax value), it seems imperative that the charity which holds the contingent 
remainder interest stay in the mix until the "tax smoke clears." If, however, the 
sale of the charity's rights occurs prior to gift tax finality, the residuary donee 
should not sell the contingent right but expressly retain it, which also avoids 
having to value the most difficult to value of the assets held by the charity. 
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• The charity should be admitted to the partnership as a partner, or the partnership agreement 
should grant the charity as an assignee certain express rights such as a right to partnership 
information and a right of the charity to avail itself of the fiduciary duty owed by the partnership 
and the general partners. If the charity does sell its interests prior to the point of gift tax finality, 
it is recommended that the charity expressly retain its contingent remainder rights. The 
partnership agreement should expressly extend the protective rights of the charity discussed 
above (even though the charity has no partnership percentage interest as either partner or 
assignee) pending gift tax finality. 

• In the FSA, IRS argued that while the partnership agreement afforded certain protections to 
charitable partners, those protective provisions were inapplicable because the charities were 
only assignees. The documents must be consistent in this regard. 

• If the partnership agreement requires the charity to sell, it seems prudent to insert some 
baseline rights for the charity relative to the appraisal and sale process. The charity could be 
given full access to entity information, the right to participate in selecting an appraiser as well as 
the right to seek alternative dispute resolution if there is a disagreement about the valuation. All 
other things being equal, in order to avoid arguments of conflicts of interest, a cautious advisor 
should insist that the donor, rather than the other donees (as was the case in the FSA as well as 
in McCord), be in control of the partnership at the time of the sale by the charity of its interest, 
particularly if the charity is required to sell its interest.
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• I hereby assign and transfer as gifts, effective as of January 1, 2004, a sufficient number of our 
Units as a Member of Norseman Capital, LLC, a Colorado limited liability company, so that the 
fair market value of such Units for federal gift tax purposes shall be as follows:

• Name                           Gift Amount

• Kenneth D. Wandry        $261,000

• Cynthia A. Wandry          261,000

• Jason K. Wandry             261,000

• Jared S. Wandry              261,000

• Grandchild A                     11,000

• Grandchild B                     11,000

• Grandchild C                     11,000

• Grandchild D                     11,000

• Grandchild E                     11,000

• Total Gifts                $1,099,000
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• Although the number of Units gifted is fixed on the date of the 
gift, that number is based on the fair market value of the gifted 
Units, which cannot be known on the date of the gift but must be 
determined after such date based on all relevant information as of 
that date. Furthermore, the value determined is subject to 
challenge by the Internal Revenue Service (“IRS”). I intend to have 
a good-faith determination of such value made by an independent 
third-party professional experienced in such matters and 
appropriately qualified to make such a determination. 
Nevertheless, if, after the number of gifted Units is determined 
based on such valuation, the IRS challenges such valuation and a 
final determination of a different value is made by the IRS or a 
court of law, the number of gifted Units shall be adjusted 
accordingly so that the value of the number of Units gifted to each 
person equals the amount set forth above, in the same manner as 
a federal estate tax formula marital deduction amount would be 
adjusted for a valuation redetermination by the IRS and/or a court 
of law.

© L. Paul Hood, Jr.  2022 68



Wandry v. Comr.

• Corresponding timely adjustments were made to the capital 
accounts of the members.  The transfers were subsequently 
appraised by a qualified appraiser.  The transfers were fully 
disclosed with all of the documentation on the federal gift tax 
returns of Joanne and Dean.  There was a little discrepancy 
between the gifts as shown on the gift tax returns, which 
reflected gifts of interests worth a certain dollar amount, and the 
supporting schedules, which reflected gifts of percentage 
interests of 2.39% and .101%, respectively.

• On audit of the federal gift tax return, the IRS argued for a higher 
unit value ($366,000 and $15,400, respectively) than that opined 
by the business appraiser.  Additionally, the IRS argued that the 
defined value gift clauses granted percentage gifts (2.39% and 
.101%, respectively) rather than defined value gifts ($261,000 and 
$11,000) because of the schedules to the gift tax returns.  The IRS 
also argued that the defined value gift clauses were 
unenforceable and violated public policy. 
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• Subsequently, the parties agreed that the values of the gifts were $315,800 and 
$13,346, respectively, which would require subsequent downward adjustments 
to the membership interests pursuant to the defined value gift clauses.

• In the Tax Court, Judge Haines began with the gift description issue.  While the 
IRS cited Knight v. Comr. in support of its position on this issue, namely, that the 
schedules to the gift tax returns reflected what Joanne and Dean actually gave, 
Judge Haines distinguished Knight, noting:

• Petitioners have not similarly opened the door to respondent’s argument. At 
all times petitioners understood, believed, and claimed that they gave gifts 
equal to $261,000 and $11,000 to each of their children and grandchildren, 
respectively. In Knight, the taxpayers’ gift tax returns did not report dollar value 
gifts. In the cases at hand, although respondent relies on the gift descriptions as 
the basis for the alleged admissions, petitioners’ gift tax returns were consistent 
with the gift documents. Petitioners’ gift tax returns reported gifts with a total 
value equal to $1,099,000, and the schedules supporting petitioners’ gift tax 
returns reported net transfers with a value of $261,000 and $11,000 to 
petitioners’ children and grandchildren, respectively. Petitioners’ C.P.A. merely 
derived the gift descriptions from petitioners’ net dollar value transfers and the 
[business appraiser] report.[Emphasis added]
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• Judge Haines concluded:

• Absent the audit, the donees might never have received the proper [LLC] 
percentage interests they were entitled to, but that does not mean that parts 
of petitioners’ transfers were dependent upon an IRS audit. Rather, the audit 
merely ensured that petitioners’ children and grandchildren would receive the 
1.98% and .083% [LLC] percentage interests they were always entitled to receive, 
respectively.

• It is inconsequential that the adjustment clause reallocates membership units 
among petitioners and the donees rather than a charitable organization 
because the reallocations do not alter the transfers. On January 1, 2004, each 
donee was entitled to a predefined [LLC] percentage interest expressed through 
a formula. The gift documents do not allow for petitioners to “take property 
back”. Rather, the gift documents correct the allocation of LLC membership units 
among petitioners and the donees because the [business appraiser] report 
understated [the LLC’s] value.  The clauses at issue are valid formula clauses. 
[emphasis added]

• Finally, with respect to the Procter public policy argument, Judge Haines also 
turned it back, expressly noting that “[t]he lack of charitable component in the 
cases at hand does not result in a ‘severe and immediate’ public policy concern.”
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• Formula Fractional Disclaimer of Share of Estate.  In Christiansen Est. v. Comr., a legatee 
executed the following disclaimer:

• Partial Disclaimer of the Gift: Intending to disclaim a fractional portion of the Gift, [Daughter] 
hereby disclaims that portion of the Gift determined by reference to a fraction, the numerator of 
which is the fair market value of the Gift (before payment of debts, expenses and taxes) on April 
17, 2001, less Six Million Three Hundred Fifty Thousand and No/100 Dollars ($6,350,000.00) and 
the denominator of which is the fair market value of the Gift (before payment of debts, expenses 
and taxes) on April 17, 2001 ("the Disclaimed Portion").  For purposes of this paragraph, the fair 
market value of the Gift (before payment of debts, expenses and taxes) on April 17, 2001, shall 
be the price at which the Gift (before payment of debts, expenses and taxes) would have 
changed hands on April 17, 2001, between a hypothetical willing buyer and a hypothetical 
willing seller, neither being under any compulsion to buy or sell and both having reasonable 
knowledge of relevant facts for purposes of Chapter 11 of the Code, as such value is finally 
determined for federal estate tax purposes.

• …

• [To] the extent that the disclaimer set forth above in this instrument is not effective to make it a 
qualified disclaimer, Christine Christiansen Hamilton hereby takes such actions to the extent 
necessary to make the disclaimer set forth above a qualified disclaimer within the meaning of 
section 2518 of the Code.
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Christiansen Est. v. Comr.

• The disclaimer caused the disclaimed amount to pass 75% to a 
charitable lead trust created in the will (in which the disclaimant held 
the reversionary interest) and 25% to a private foundation.  The IRS and 
the estate agreed to an increase in the valuation of partnership interests 
that the testator owned, which caused the amounts passing pursuant to 
the disclaimer, and thus the estate tax charitable deduction, to increase.  
However, the IRS disallowed the increased charitable deduction for both 
the amount passing to the charitable lead trust and the portion passing 
to the private foundation, in part because of public policy concerns, 
evoking Procter.

• The estate petitioned the Tax Court, which issued a split decision: ruling 
in favor of the IRS as to the disclaimed portion passing to the charitable 
lead trust but in favor of the estate as to the disclaimed portion that 
passed to the foundation.  In a reviewed decision, the Tax Court 
unanimously held that the disclaimer was not contrary to public policy, 
expressly stating that the disclaimer was not like the attempted 
revocation of the gift in Procter.
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Christiansen Est. v. Comr.

• On the IRS appeal of the increased charitable deduction 
that arose upon the increase in the estate’s value by 
virtue of the disclaimed portion that passed to the 
foundation, the Eighth Circuit unanimously affirmed 
the Tax Court’s reviewed holding.  In so doing, the 
Eighth Circuit expressly observed that the purpose of 
the IRS is not to maximize revenue, but, rather, to 
administer the tax laws, citing IRC Secs. 7801 and 7803.

• The Tax Court and the Eighth Circuit are clearly correct 
about the validity of a defined value disclaimer. The 
record was devoid of any facts that would cause 
trouble, i.e., “factual baggage.”
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Christiansen Est. v. Comr.

• [W]e are unable to accept the Commissioner's interpretation of Treasury 
Regulation § 20.2055-2(b)(1). The regulation is clear and unambiguous 
and it does not speak in terms of the existence or finality of an 
accounting valuation at the date of death or disclaimer. Rather, it speaks 
in terms of the existence of a transfer at the date of death. See Treas. 
Reg. § 20.2055-2(b)(1) (“If, as of the date of a decedent's death, a 
transfer for charitable purposes is dependent upon the performance of 
some act or the happening of a precedent event in order that it might 
become effective, no deduction is allowable unless the possibility that 
the charitable transfer will not become effective is so remote as to be 
negligible.”);   see also 26 U.S.C. § 2518(a) (providing that a qualifying 
disclaimer relates back to the time of death by allowing disclaimed 
amounts to pass as though the initial transfer had never occurred);  S.D. 
Codified Laws § 29A-2-801 (b) (same). Here, all that remained 
uncertain following the disclaimer was the valuation of the estate, and 
therefore, the value of the charitable donation. The foundation's right to 
receive twenty-five percent of those amounts in excess of $6.35 million 
was certain. Eighth Circuit in Christiansen Est. v. Comr.
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Belk v. Comr.

• Why is this case even relevant? Since it’s a Fourth Circuit 
opinion that cited its own past precedent in Procter to 
affirm the striking down of a savings clause in a 
conservation easement case, I’ll cover a little of it.

• In the Tax Court, where the taxpayers lost for retaining a 
substitution power over a conservation easement, there 
was no mention of Procter. Instead, the taxpayers raised it 
on appeal, with respect to a savings clause, which read as 
follows:

• [the Trust] "shall have no right or power to agree to any 
amendments . . . that would result in this Conservation 
Easement failing to qualify . . . as a qualified conservation 
contribution under Section 170(h) of the Internal Revenue 
Code and applicable regulations."
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Belk v. Comr.

• The Fourth Circuit cited its past precedent in Procter. The Fourth Circuit 
stated:

• The Belks' attempt to distinguish Procter fails. They find significant the 
fact that the savings clause there altered the conveyance "following an 
adverse IRS determination or court judgment," while the savings clause 
here does not expressly invoke the IRS or a court. Appellants’ Br. 39. This 
is a distinction without a difference. Though not couched in terms of an 
"adverse determination" by the IRS or a court, the Belks' savings clause 
operates in precisely the same manner as that in Procter. The Easement 
plainly permits substitutions unless and until those substitutions "would 
result" in the Easement's "failing to qualify . . . under Section 170(h) of 
the Internal Revenue Code," a determination that can only be made by 
either the IRS or a court. Indeed, relying on Procter, the IRS has found a 
clause void as a condition subsequent notwithstanding its failure to 
reference determination by a court. See Rev. Rul. 65-144, 1965-1 C.B. 
442, 1965 WL 12880. The Belks do not suggest that the IRS erred in so 
concluding, nor do they attempt to distinguish that clause from their 
own.
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Belk v. Comr.

• No other appellate court has cited Procter with approval in the 
77 years since the Fourth Circuit rendered Procter, and at least 
two appellate courts have expressly declined to follow Procter.

• One could argue that the Fourth Circuit’s pronouncement on 
Procter was obiter dicta since Procter wasn’t an issue in the Tax 
Court proceeding.

• However, some of the Fourth Circuit’s comments on the 
applicability vel non of Procter are troubling.

• Taxpayers who are in the Fourth Circuit (Maryland, Virginia, 
West Virginia, North Carolina, and South Carolina) may have 
more heartburn about defined value transfers. 
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Reporting Defined Value Transfers

• Unfortunately, even if the defined value transfer documents are 
drafted correctly, the thing can still fail if not reported properly. 

• In Knight v. Comr., the donation clause was as follows:

• Transferor irrevocably transfers and assigns to each Transferee 
above identified, as a gift, that number of limited partnership units 
in Herbert D. Knight Limited Partnership which is equal in value, on 
the effective date of this transfer, to $600,000.

• Unfortunately, the taxpayers reported the gifts on the gift tax 
returns filed differently than the above formula, reporting the gifts 
of percentage interests in the partnership. In holding against the 
taxpayers, the Tax Court found significant fault with that 
inconsistent reporting.
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Reporting Defined Value Transfers

• What is the proper way to report defined value 
transactions on tax returns, personal financial statements 
and loan applications? For starters, until the gift is finally 
determined for federal transfer tax purposes, you should 
use the exact same language as your defined value 
transaction documents.

• This is where many practitioners go wrong, and that’s in 
client education and managing the reporting of the gift, 
and not leave it up to the tax preparer.
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What Might Work?

• Gift or sale of a certain amount, with all increases on final 
determination to a “backup Walton GRAT.” 

• Gift by formula that, on revaluation as finally determined 
for gift tax purposes, creates a small or insignificant 
taxable gift. TAM 200245053.

• A gift to family donees, with a contemporaneous transfer 
to charity.

• A sale or gift with a gift over of any excess to a spouse or a 
marital deduction trust. 
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Income Tax Issues

• Where to report income.

• Mitigation provisions of the Code.

• Increase in basis for gift tax paid.
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Gift Tax Audits

• Adequate Disclosure is critical.
– Proper disclosure on the 709.

– Hazard of litigation for the Service.

• Any settlement needs to define the later estate tax 
treatment.

– Need to avoid a “whipsaw” if an adjustment is agreed 
to.
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Estate Tax

• Do you disclose open gift tax returns with defined 
value issues?

– Potential inclusion of open years.

• Protective claims for gift tax liability associated with 
earlier gifts.
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Best Practices for Defined 
Value Gift/Sale 

Transactions
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Best Practices for Wandry-type 
Transactions

• Use a value definition clause, e.g., that value equal to the 
donor’s remaining applicable exclusion amount, all as finally 
determined for federal estate and gift tax purposes.

• Make it crystal clear that the value is that as finally 
determined for federal estate and gift tax purposes.

• The donor and donee(s) should be separately represented 
by counsel and CPA, i.e., each should have their own.

• The donor and donee(s) should have separate appraisers. 
It’s not necessary to obtain separate complete appraisals. 
The donee’s appraiser should be able to do a review (as 
defined in USPAP) of the donor’s appraisal. Obviously, if the 
review reveals some significant problems, then additional 
steps such as obtaining a new appraisal or going back to the 
original appraiser with the review of his appraisal are 
required.
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Best Practices for Wandry-type 
Transactions

• Some time should elapse between the initial funding of the 
entity the interests in which are being given/sold and the 
gift/sale to avoid the integrated transaction argument.

• Admit the donee(s) as a member/partner.

• Don’t do anything with the given/sold interests, e.g., 
redemption until the statute of limitations has run.

• The gift/sale must be reported on the gift/income tax return 
using the exact formula set out in the transfer document.

• All personal financial statements, particularly those given to 
third parties, e.g., lenders, must use the exact same formula 
until the gift/sale is finally determined for federal estate and 
gift tax purposes. Consistent reporting is paramount.
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Best Practices for Wandry-type 
Transactions

• The books of the entity must consistently be similarly reported 
and administered as such. 

• The formula clause should contain a two way reallocation clause.

• Report all sales on a gift tax return anyway to cut off the gift tax 
statute of limitations.

• Fully disclose the transaction(s) on the returns and include copies 
of all relevant documents, especially the appraisal(s).

• All parties should appear and agree to the reallocation and 
further agree to return or to give/sell additional units.

• Prepare for an audit because the IRS still detests these 
transactions. Client education is key to avoiding the hindsight 
2020 complaint.

• Pray for good luck!!!
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Conclusion

• Properly designed defined value gift transfers should 
work if they’re correctly reported and administered.

• There is a distinction between a condition subsequent 
and a condition precedent.

• There’s a distinction between a value adjustment 
clause and a value definition clause.

• The IRS detests defined value transfers, so caution is 
advised.
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Thanks for your Attention!!!

• I certainly appreciate your attention today!

• I hope that I said something today that’ll 
help you help a client today!!!

• If anyone has any comments or questions, 
please e-mail me at 
paul@paulhoodservices.com.

• Have a great rest of your day!!!
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