
The audio portion of the conference may be accessed via the telephone or by using your computer's 

speakers. Please refer to the instructions emailed to registrants for additional information. If you 

have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

NOTE: If you are seeking CPE credit, you must listen via your computer — phone listening is no 

longer permitted.

Structuring Deferred Compensation: Plan 
Options and Key Considerations for Employee 
Benefits Counsel
Navigating Tax, ERISA and Related Administrative Issues

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

WEDNESDAY, MARCH 9, 2022

Presenting a live 90-minute webinar with interactive Q&A

Jean (Jeanie) Cogill, Partner, King & Spalding LLP, New York

J. Marc Fosse, Director, Trucker Huss, APC, San Francisco



Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.

Recording our programs is not permitted. However, today's participants can 

order a recorded version of this event at a special attendee price. Please call 

Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 

at www.straffordpub.com.

FOR LIVE EVENT ONLY

http://www.straffordpub.com/


STRUCTURING DEFERRED 
COMPENSATION PLANS

J. Marc Fosse, 

Trucker Huss, APC

Jeanie Cogill

King & Spalding LLP

March 9, 2022



What sorts of plans will we be talking about today? What is a 
nonqualified deferred compensation plan?

• “Nonqualified deferred compensation plan” is a broad, general description for any 

arrangement outside a tax-qualified retirement plan under which an employee or 

other service provider can defer taxation of compensation that is earned in one year 

so that it becomes included in taxable compensation only in a later year 

• Tax-qualified retirement plans have many advantages:

• Immediate deduction for employer contributions

• Employee contributions are tax-deferred

• Earnings accrue tax-free inside the plan’s trust

• Assets of the plan are set aside in a trust that is not subject to the employer’s 

creditors

• BUT tax-qualified plan also have numerous disadvantages, chief among which are:

• Statutory limitations on amounts that can be deferred

• Nondiscrimination rules require eligibility and benefits to be broad-based and 

not to favor higher-paid employees
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What advantages and disadvantages do nonqualified deferred 
compensation plans have compared to tax-qualified plans?

• Nonqualified deferred compensation plans: 

• can, and in fact many must, discriminate in favor of a select group of management 

and/or highly compensated employees

• are not limited in the amounts that can be deferred

• permit tax deferral and tax-free accumulation of earnings for the employees like 

tax-qualified plans

• are exempt from many ERISA rules and therefore have limited administrative burdens 

(no annual Form 5500, no summary plan descriptions)

• BUT nonqualified plan also have numerous disadvantages, chief among which are:

• the employer can only deduct the compensation deferred as the employee is paid 

out and taxed

• amounts cannot be set aside for payment of benefits free from the claims of the 

employer’s creditors – the plan must be “unfunded”

• strict rules prescribe when deferral or redeferral elections can be made, and

• payout dates must be fixed at the time of deferral and cannot be changed easily
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Considerations in setting up a nonqualified deferred 
compensation plan

• What sort of plan:

• Employee salary and/or bonus deferral only

• Employer matching or nonelective contributions

• SERPs (formula-based plans)

• Wrap around and top up tax-qualified retirement plans

• Other, such as phantom stock plans 

• Short-term deferred bonus plan

• Plan features:

• Who will participate?

• Vesting 

• Informal funding through a rabbi trust?

• Choice of commencement and form of benefit payment

• Ability for participants to change the timing and form of payment

• Notional investments
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The Tax Rules

Section 409A of the Internal 
Revenue Code



Why comply with Section 409A?

• Failure to comply with Code Section 409A can result in excise taxes and a premium 
interest tax (on top of regular income taxes)

• 20% federal excise tax 

• 5% California excise tax  

• Applies to all vested amounts (i.e., no longer subject to a substantial risk of 
forfeiture)

• The premium interest tax is the IRS underpayment interest rate plus an additional 
1%

• Underpayment interest rate is short-term AFR plus 3%

• The premium interest rate is calculated based on the underpayment that 
would have occurred if the amount had been includible in income in the 
taxable year when first deferred or, if later, when vested
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What is Section 409A?

• Section 409A applies to US taxpayers

• Section 409A applies to “non-qualified deferred compensation plans”

• Section 409A requires:

• A written plan document that includes at a minimum:

• Time and form of payment

• Any election rules

• Any ability to change an election

• Six-month delay for “specified employees” (discussed later)

• Strict operational compliance
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What is Section 409A?

• For non-qualified deferred compensation plans, Section 409A has strict 

requirements regarding:

• Permissible payment events

• Death

• Disability

• Separation from service

• Specified date or schedule of payments

• Unforeseeable Emergency

• Change in Control

• Anti-acceleration provisions

• Prohibitions on offsets from plan distributions
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What is a non-qualified deferred compensation plan?

• A legally binding right during one taxable year to a payment that MAY be made in a 

later taxable year
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Permissible Payment Events–Common Mistakes

• Toggles –

• Section 409A generally permits only one time and form of payment with any 
permissible payment event

• Limited exceptions –

• Age

• Change in Control
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Permissible Payment Events– Common Mistakes

• Impermissible Events:  If a payment is subject to Code Section 409A, then any 

payment on any event other than those listed above is a violation.  For example:

• IPO

• Attaining a certain stock price or other business goal

• Child’s enrollment in college

• Promotion to Senior Vice President
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Permissible Payment Events–Common Mistakes

• Undefined or Ambiguously Defined Payment Events: 

• Termination of employment

• Disability

• Change of control

• Each of the above terms, without further definition can contain events that fit 
under the definitions under Section 409A or do not.  For example, retirement from 
full time employment and commencing part-time consulting work is a termination 
of employment, but it is not a “separation from service” under Section 409A

• IRS Notice 2010-6 says that documentary compliance under Section 409A requires 
that these terms be defined in accordance with Section 409A or a plan can contain 
a savings clause stating that the provisions will be interpreted in accordance to 
Code Section 409A
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Section 409A Grace Periods

• Section 409A permits certain grace periods for making payments under a non-

qualified deferred compensation plan

• Later of December 31 of the taxable year in which the distribution event (death, 

disability, separation from service or retirement) occurs or 2 ½ months after the 

date of the distribution event.

• 90 days after payment event

• Date within a single year
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Payments Upon Death

• The proposed regulations under Code Section 409A (“Proposed Regulations”) 

provide that an amount payable following the death of a participant, or following 

the death of a beneficiary, is timely paid if paid at any time during the period 

beginning on the date of death and ending on December 31 of the first calendar 

year following the calendar year during which the death occurs

• Permits a beneficiary to select the payment date during the grace period
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General Exemptions

• Exemptions:

• US tax-qualified employer plans (such as a 401(k) plans, 403(b) plans or a 

traditional funded pension plans)

• Broad-based foreign retirement plans

• Must be nondiscriminatory plan that provides benefits to a wide-range of 

employees substantially all of whom are non-resident aliens, certain 

resident aliens or bona fide residents of a US possession

• Must provide significant benefits for a substantial majority of covered 

employees

• The actual benefits provided must be nondiscriminatory

• The plan contains provisions or is subject to legal restrictions that 

generally restrict access to benefits until retirement, separation from 

service or hardship
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General Exemptions (continued)

• Non-taxable welfare benefits

• Stock options or stock appreciation rights with a strike price at FMV and no 

deferral features

• ISOs

• ESPP

• Restricted Stock (Section 83 Property)

21



Plan Aggregation

• For certain requirements under Section 409A, all non-qualified deferred 

compensation plans of a service recipient that are of the same category are 

treated as a single plan.

• Categories:

• Elective account balance plans

• Non-elective account balance plans

• Non-account balance plans

• Involuntary separation pay or window programs

• In-kind benefits or reimbursement programs

• Split-dollar insurance plans

• Stock rights (other than those exempt from 409A)

• Other 
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Commonly Used Exceptions/Exemptions
to Section 409A

• Short-term deferral rule

• Limited separation pay upon an involuntary separation from service or pursuant to 

a window program

• Certain collectively bargained plans

• Certain reimbursement arrangements
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Short-Term Deferral Rule

• Any amount paid under a compensation program is not deferred compensation if an 

employee actually or constructively receives payment of the entire amount by the 

later of:

• 2 ½ months from the end of the employee’s first taxable year in which the 

amount is no longer subject to a substantial risk of forfeiture; or

• 2 ½ months from the end of the employer’s taxable year in which the amount 

is no longer subject to a substantial risk of forfeiture

• The short-term deferral rule does not apply if under the terms of the plan there is 

a possibility of making the payment after the above deadline
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Certain Reimbursement Arrangements

• Certain reimbursements that occur in connection with a separation from service 

are exempt from Code Section 409A

• Provided the expense is incurred or the benefit is provided by the end of the 

second year in which the separation from service occurs and reimbursement is 

paid by the end of the third year −

• Amounts the employer could otherwise deduct under Code Sections 162 

or 167

• Reasonable outplacement expenses and reasonable moving expenses

• Certain in-kind benefits

• Taxable medical expenses incurred and paid for by the employee (but 

reimbursed by the employer) to the extent they are incurred during the 

period of time the employee would be entitled to COBRA
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Section 409A Election Rules

• In general, an employee’s election to defer compensation for a taxable year must 

be made by the close of the preceding taxable year

• For example, an employee would need to make a deferral election with respect to 

2023 compensation no later than December 31, 2022

• This rule can also be applied with respect to compensation earned on a fiscal year 

basis

• This is the most straightforward of the election rules
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First Year of Eligibility

• For the first year of eligibility, elections can be made within 30 days of becoming 

eligible, provided that such elections apply only to services to be performed 

subsequent to the election.  In addition, all similar plans are aggregated for the 

purposes of this rule

• Plan aggregation can be a trap.  As discussed earlier, there are several types 

of plans that are aggregated under Section 409A

• If an employee has already used the 30-day election period under a 

nonqualified deferred compensation plan, he generally cannot use it again 

under another non-qualified deferred compensation plan that would be 

aggregated with the first plan. 
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Annual Bonuses

• Deferral elections must be made in the year before the compensation is earned

• Earned means performing services

• It does not matter when it is paid

• Example:

• Employee made a deferral election December 31, 2022 to defer 100% of 

employee’s bonus to be earned in 2023

• 2022 annual bonus is paid March 1, 2023

• 2022 annual bonus is paid February 26, 2023

• Totally discretionary bonuses
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Performance-Based Compensation

• For performance-based compensation, the election may be made up to six months 

before the end of the performance period if: 

• the employee performs services continuously for the period beginning on the 

later of the first day of the performance period or the date the performance 

criteria are established, and ending on the date of the election with respect 

to the performance-based compensation, and

• the election is not made after the amount of performance-based 

compensation becomes readily ascertainable
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Specified Employees

• For public companies, a distribution to a specified employee from a nonqualified 

deferred compensation plan on account of separation from service may not be 

made before the 1st day of the 7th month after termination of employment (unless 

the payment is due to death)

• An employee is a specified employee if he or she is a “key employee” as defined 

under Section 409A

• Generally, top 50 highest paid officers (or, if less, the greater of 3 officers and 

10% of the employees)

• Certain shareholder-employees
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Specified Employees

• Specified employees must be designated each year as of a uniform “identification 

date” elected by the company.  The identification does not become effective until 

the beginning of the 4th calendar month after the identification date and the 

identified individuals remain specified employees for the next 12 months

• Alternative compliance method is to delay payments for all participants in the 

NQDC plan

• Plan document requirement
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Other Tax Rules Applicable to 
Nonqualified Deferred 
Compensation Plans



Constructive Receipt

• The tax code states that cash basis taxpayers (including most individuals) include 

amounts as income when they are actually or constructively received

• The amount will be taxable if:

• it is currently credited to the employee's account

• set aside for the employee, or

• otherwise made available to the employee

• Once income is unconditionally subject to the taxpayer's demand, that income must 

be reported even if the employee chooses not to currently accept the income. In 

other words, once an employee has the right to receive compensation, even if he or 

she chooses not to receive it, it will be subject to current taxation

• Therefore, under the constructive receipt doctrine, an amount may become currently 

taxable to a cash basis taxpayer before it is actually received
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Constructive Receipt (continued)

• The constructive receipt doctrine has largely been “codified” by Section 409A

• However, there are some places where it can apply even where Section 409A does not

• The primary example is short-term deferrals under Section 409A, if the employee can 

decide which tax year he or she gets paid:

• End of year bonuses are declared by a company in December, and employees are 

given the choice of whether to have the bonus paid in December or January of the 

following year 

• Employees are in constructive receipt of the bonus in December and must be 

taxed on it in that year, even if they choose to defer actual payment until 

January 

• The bonus is a “short-term deferral” exempt from Section 409A, but 

constructive receipt governs the year in which the bonus is taxed

• An employee’s employment agreement entitles him to severance of $X in a lump sum, 

payable within 70 days of his termination without cause, subject to execution of a 

release within the 70-day period.  If the employee is terminated on December 1, he 

can decide (by delaying the provision of the release) which year to be paid in.  

Constructive receipt may apply, even if the payment is exempt from Section 409A
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Economic Benefit and Rabbi Trusts

• The economic benefit doctrine provides that a taxpayer is taxed when the taxpayer 

receives an "economic benefit" from an absolute right to receive property in the 

future

• The doctrine provides for the current taxation of economic and 

financial benefits that are:

• Fixed

• Placed in an irrevocable fund or trust to be used for the taxpayer's 

sole benefit

• Not subject to the payor's debtors

• The economic benefit doctrine can apply to situations involving employee deferred 

compensation that is deposited into a trust or escrow account

• The “rabbi” trust provides “informal” funding of nonqualified deferred 

compensation benefits

• Must be subject to plan sponsor’s creditors in case of insolvency

• Participants are general creditors of the sponsor only
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Cash Equivalency Doctrine

• A doctrine related to the “economic benefit” doctrine is the cash equivalency 

doctrine

• If the promise to pay deferred compensation is unconditional and assignable, the 

promise has been viewed as the equivalent of cash and is taxable as if received by 

the employee 

• Essentially codified in Section 409A:

• If a service provider's right to deferred compensation is made subject to 

transfer or assignment, deferred compensation is treated as having been paid

• So - most nonqualified deferred compensation plans provide that the plan benefits 

(that is, the sponsor’s unfunded promise to pay compensation in the future) is not 

assignable other than under the laws of descent and distribution
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FICA

• A special rule for Social Security and Medicare taxes (payroll tax) under the Federal 

Insurance Contributions Act (FICA) applies to some nonqualified deferred 

compensation plans

• These payroll taxes typically apply to nonqualified deferred compensation at the 

time the compensation vests, and before the employee receives payment and income 

tax applies

• However, any earnings accruing under the plan after the vesting date will not be 

subject to FICA again

• An employer may require its employees to pay the FICA tax to the employer in the 

year of vesting, withhold it from other compensation paid, or reduce the deferred 

amount by the FICA tax owed and pay that amount to the IRS
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Special Rules for Tax-Exempts

• Most nonqualified deferred compensation plans of tax-exempt entities that do not 

limit the amount deferred will be “ineligible” plans subject to Code Section 457(f) 

• The distinguishing feature of a Code Section 457(f) plan is that the compensation 

deferred under the plan is subject to tax in the first year that the compensation is 

not subject to a substantial risk of forfeiture, even if paid at a later time

• Taxable employers must however delay the tax deduction

• Under a 457(f) plan, when there is no longer a substantial risk of forfeiture, the 

executive's wages must include:

• The compensation deferred, and 

• All earnings accrued to that time. Future earnings are not included in income 

until they are actually distributed

• In addition to satisfying Code Section 457(f)'s requirements, nonqualified deferred 

compensation plans of tax-exempts must either:

• satisfy an exemption from Section 409A, or

• comply with Section 409A's requirements
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The ERISA Rules



Top hat plans

• “Top hat plans” are exempt from most of the substantive provisions of ERISA.  Still 

subject to Part 5 of Subtitle B or Title I of ERISA, which includes the enforcement 

provisions and reporting requirements (exemption discussed below)

• A top hat plan is an unfunded deferred compensation plan maintained primarily for 

a select group of management or highly compensated employees.

• What this exemption means is defined by some DOL opinions but mostly by 

federal case law

• The circuits do not all agree

• Quantitative and qualitative analysis

• Unfunded (Rabbi trusts)

• Percentage of workforce that participates

• Management of highly compensated employees
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Reporting Requirements

• Technically, a top hat plan is still subject to ERISA’s reporting requirements (i.e., 

annual Form 5500)

• DOL has issued a regulatory exemption for top hat plans

• Must make a one-time filing

• Name of the plan

• Number of participants

• Only needs to be updated if sponsor changes address

• Must be filed electronically

• Must be filed within 120 days of the plan becomes subject to ERISA
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Enforcement Provisions

• Claims Procedures – general ERISA claims procedures are applicable

• Disability

• Limitations period

• Exhaustion

• Discovery

• Preemption

• State law claims
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Common Types of Nonqualified 
Deferred Compensation Plans



Commonly Encountered Nonqualified Plans

• Salary and bonus deferral plans

• Employer matching and nonelective contributions to individual account plans

• SERPS

• Phantom plans

• Phantom carried interest plans

• Restricted stock units – especially directors – voluntary deferral

• Discounted options

• Short-term bonus deferral plans, such as mandatory deferred bonus plans (e.g.

asset managers)

• Need not be “top hat” plans
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Administrative Challenges



Administrative Challenges

• Notional investments

• Ending election periods early enough to audit and if necessary correct elections for 

upcoming year’s compensation deferrals

• New participants – 30-day rule

• Notional investments 

• Prototype plans

• Explaining redeferral mechanisms and limitations to participants

• Having different payout commencement dates and forms of payment for each 

year’s deferrals

• Payouts on death – extended period to pay out 

• Handle in-house or engage an administrator?
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Extraordinary Events



Freezing and Terminating a Plan

• Freezing a nonqualified deferred compensation plan – generally at any time

• Terminating and liquidating a plan subject to Section 409A:

• Should retain ability in the plan document to terminate and liquidate at any 

time:

• Need to terminate all similar nonqualified deferred compensation 

arrangements

• Cannot be done at a time when the employer is suffering a downturn in 

financial health

• All amounts must be paid out no earlier than 12 months and no later than 24 

months from the termination action

• Cannot establish a new similar nonqualified plan within three years

• Other situations where a nonqualified deferred compensation plan subject to 

Section 409A can be terminated and all amounts paid out:

• Within 30 days before or 12 months after a change in control

• Within 12 months of a corporate dissolution or bankruptcy
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Mergers and Acquisitions

• Asset sales: Can delay payout of nonqualified deferred compensation until 

separation from buyer

• Sales of subsidiary by plan sponsor:

• Generally participant employed by subsidiary will not have a separation from 

service to permit payout

• Terminate the plan for the departing participants or await their departure 

from the subsidiary that has been sold

• Due diligence 

• Nonqualified deferred compensation errors are common and are frequently 

picked up by buyer’s counsel

• Expect buyer to verify (in diligence and through reps and warranties) that the 

company’s nonqualified deferred compensation plans are in operational as 

well as documentary compliance

• Section 409A corrections
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