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Overview

• Defining Features

• Ethical and Practical Concerns in Assessing Whether 
to Accept Assignment

• Strategic Options

• Obstacles, Concerns, Ethical Issues

• Trying the “Indefensible Conduct” Case





Ethical and Practical Concerns at the Outset

• Professional Duty/Responsibility?
– ABA Model Rule of Professional Conduct (“Rule”) 

1.2
– A lawyer’s representation of a client “does not constitute an 

endorsement of the client’s political, economic, social or 
moral views or activities”

– “If there were no bad people, there would be no 
good lawyers.”  Charles Dickens

– Preamble [2] to the Rules
– “….As advocate, a lawyer zealously asserts the client's position 

under the rules of the adversary system….”



Ethical and Practical Concerns Cont’d

• But what about personal, moral and practical concerns?
– ABA Model Rule 6.2:

• Allows lawyers to avoid representation of clients they find 
“repugnant”

– Can you effectively represent a client you are repulsed by?
» Even when you can, what are your duties to associates, 

paralegals and staff who may be required to work on that 
case?

– What if representing the client is expected or anticipated to 
damage your practice?

• Assessing “personal interest conflicts” within a Firm (Rule 
1.7[a][2] – but this screening provision has not 
implemented in every state [e.g., New York]).



Defining Features

• Clear-cut, indisputable liability on the facts and the law
• There are unfavorable documents
• The Defendant has confessed liability

• The case is theoretically defensible, but:
• Defendant’s story simply does not add up
• The Defendant has made prior sworn statements 

compromising his/her defense position
• Defendant or Defendant’s principal is thoroughly unlikable 

and/or presents badly 
• Defendant will be unable to assist in his defense

(e.g., deceased, mentally incompetent)



Defining Features Cont’d
• The legal rationale underpinning 

the defense is tenuous, at best

• Although tangential to critical 
issues, Defendant or a critical 
defense witness has engaged 
in outrageous conduct

• The Defendant corporation’s 
principal is under indictment or 
criminal investigation and 
won’t attest to anything or 
testify under oath

• Fault lines include assisting client in conduct the lawyer knows 
is criminal or fraudulent. Rule 1.2(d).

• Can litigation constitute a “cover-up”?



Defining Features Cont’d

• Other Factors Raise Red Flags or Pose Substantial Obstacles:

• The case is a high profile news story, being portrayed in the media with 
extraordinary negativity

• Defendant is pressing adamantly for settlement at any cost

• Attorney's fees are recoverable, and they could be expected to potentially 
dwarf any realistic exposure

• There is discoverable information with the potential to exponentially increase 
the exposure faced if discovery proceeds

• Plaintiff’s counsel threatens to reveal “bombshell evidence” (that may have 
even been unusually or illegally obtained)

• The client is asking the attorney “troubling” questions (i.e., about the specter 
of spoliation, evidence manipulation or “bootleg evidence”)

• Your instincts just tell you this case is trouble

• These factors may trigger duties to communicate the unvarnished truth to the 
client pursuant to Rule 1.4(a) and (b) (the communication rule) and Rule 2.1 
(the “lawyer as advisor” rule) (duty to provide candid advice) 



Strategies to Employ 
in Responding

• What to do?

• What are the options?

• How do you take a case that
walks in the door 
“indefensible” and find 
a way to, nonetheless, 
defend it?

• How does the definition of “knowledge” (Rule 1.0[f]) 
and the term’s incorporation into other rules (e.g., Rule 
3.3[a][3]) (prohibiting introducing false evidence) 
impact early thinking in a case?



Strategic Options

• Consider the existence of technical legal defenses
– Maybe there is a creative way to defend even though the facts 

are awful
– Best way to try an “indefensible” case is to avoid trial via pre-

trial dismissal
• Consider options for counter-attack

– Are there available counterclaims that can provide offset 
against anticipated exposure or provide leverage in settlement 
discussions?

– Maybe there is no way to avoid exposure, but exposure can be 
minimized via offset 

• What are the limits of waging the war of “public opinion”
– Are there new fault lines as a result of the Giuliani decision 

(Matter of Rudolph Giuliani, 197 A.D.3d 1 [1st Dept. 2021])? 
– Rules 4.1(a) and 8.4(c) (prohibiting false statements) and 3.6(a) 

(limiting public statements that may impact a jury)
• Consider seeking a gag order as to adversary’s public statement 

and the “media machine”



Strategic Options Cont’d

• Consider looking for opportunities to maneuver case to 
early settlement 

• But may not be possible

• Plaintiff’s settlement demand bears no reasonable relationship to 
actual loss

• Plaintiff’s settlement demands include non-monetary relief 
anathema to Defendant

• Defendant obstinately will not consent to settle and/or won’t give 
up a counterclaim or original claims raised

• There are uninsured-uncovered claims/acts and/or punitives 
present big part of settlement discussion



Strategic Options Cont’d

Be aggressive/creative
• Aggressive/creative litigation strategies may 

yield unanticipated avenues of defense or
result in obstructing Plaintiff’s ability to 
establish necessary elements of his/her claims

Defend, even though liability unavoidable
• Losing at trial might be less costly than 

meeting an outrageous settlement demand

• Unrealistic positions of both sides may be
moderated prior to trial by improved information 
and litigation fatigue



Strategic Options Cont’d

• “Pay the Two Dollars”
• Sometimes giving the plaintiff what they 

want is actually the best option

• Catching Lightning in a Bottle
• Sometimes an unplanned, unexpected 

game changing event occurs during 
course of playing the game all 9 innings



Technical Legal Defenses



Technical Legal Defenses

• Rule 3.1 (the frivolous conduct rule) and the trumpeting of 
“sanction” threats under various Federal and State statutes 
and court rules.

• Jurisdiction
• Does insured have sufficient contacts with forum state?  
• Where statute of limitations is also an issue, was service 

proper?

• Proper Parties
• Standing to sue?

• Claim by trust must be brought by trustee, not 
beneficiaries

• Claim of decedent must be brought by executor or 
administrator of estate, not heirs

• Claim by party absolved of liabilities through bankruptcy 
may belong to trustee in bankruptcy

• Claims of children are assertable by their legal guardian, 
not simply any family member



Technical Legal Defenses Cont’d

• Party asserting loss must have actually incurred the 
loss 

•Discovery may reveal loss was actually incurred by 
unnamed affiliate, or paid indirectly as loan and lender 
is real party in interest

• Corporate entities generally must be in good standing 
to enjoy privilege of utilizing state courts (i.e., be up-
to-date with corporate tax obligations)



Technical Legal Defenses Cont’d

• Failure to join indispensable parties?

• E.g., others who have a claim to assets in 
dispute

• Plaintiff incompetent?

• May need to have court appoint guardian ad 
litem



Technical Legal Defenses Cont’d

• Statute of Limitations
• Generally run from date claim should have been discovered, not date 

of wrongful act

• When claim should have been discovered may be a triable issue of 
fact

• Look for evidence of early discovery - e.g., complaint letter

• NOTE: Depending on jurisdiction and type of claim, statute may 
begin running from date of negligent act giving rise to claim, 
regardless of when injury discovered

• Some claims are subject to an absolute time limit from the date of the 
transaction regardless of discovery

• Statutory claims

• FINRA arbitration claims



Technical Legal Defenses Cont’d

• Causation

• Some claims essentially require "but for" causation, which may 
allow for absolute defense even in cases of clear negligence

• E.g., insurance broker fails to place requested coverage, but 
uncovered claim would have fallen outside claims made 
policy period

• E.g., lawyer missed statute of limitations on filing of legally 
deficient claim

• Occasionally, there may be an argument to be made that other   
conduct constituted a superseding intervening cause



Technical Legal Defenses Cont’d

• Ratification
• E.g., stockbroker places unauthorized trade. Customer sees on 

statement but says nothing because stock is up. Later stock goes down 
and customer complains purchase was not authorized. Customer has 
ratified the transaction.

• Unclean Hands/In Pari Delicto
• E.g., Company files for bankruptcy due to massive internal financial 

fraud. Bankruptcy trustee sues outside auditors for having failed to 
detect or prevent fraud. Auditor asserts that claim should be barred 
because fraud was perpetrated by a corporate officer, whose conduct 
should be imputed to the Company, and thus to Trustee who stands in 
the shoes of the Company.

• Unavailable Damages
• Lost profits generally unavailable absent evidence of past profitability. 

Damages to reputation also typically cannot be recovered outside of 
claims for defamation.



Technical Legal Defenses Cont’d

• Failure to comply with pre-suit requirements
• Claims under consumer protection statutes may require pre-suit 

demand letter (e.g., Texas DTPA, Massachusetts Chapter 93A)

• In some states a plaintiff must obtain a certificate of merit from 
a qualified expert prior to bringing an action for professional 
malpractice (e.g., New Jersey)

• Some statutes require report to governmental enforcement 
agency before bringing private action (e.g., employment 
discrimination, elder abuse)



Attacking Damages

• Consider investing in a good damages expert early on

• Identify assumptions on which damage theories are 
based, and what evidence may be available to 
undermine assumptions

• Look to parse concrete from speculative damages

• Identify, target and highlight uncertainties, variables, 
contingencies

• Identify assumptions on which damage theories are 
based, and what evidence may be available to 
undermine assumptions



Attacking Damages Cont’d

• Identify mitigating factors

• E.g., costs, expenses, taxes that would otherwise have 
been incurred

• Identity efforts to mitigate that could have been taken, but 
weren’t and increased damages resulting therefrom



Counter-Attacking

• Are there opportunities to assert counterclaims?
• May provide basis for offsetting liability, and thereby reducing 

overall exposure

• May provide fulcrum to bring plaintiff otherwise expressing little 
interest in settlement to negotiating table

• But Note: If counterclaims are available, question of how to 
address funding of counterclaims must be considered and resolved 
early on

• Insurer is not responsible for funding commercial counterclaim

• However, there can be instances where counterclaims are 
useful to defense

• Again, beware of the fault line of frivolous claims (Rule 3.1) and 
the many Federal and State sanctions statutes and rules



Early Advocacy - How Far Can You Go?



Permissible

• Okay to say the following even if not true:

• "We think this case is defensible"

• “We are looking forward to taking this case to trial"

• "We don't care how much it will cost or how long it will take to beat 
you"

• No obligation to disclose damaging evidence not yet required to be 
produced

• No obligation to educate incompetent plaintiff's counsel who under-values 
case



Over the Line

• Destruction of evidence

• Perjured testimony

• Withholding document you should have produced

• Factual misrepresentation of evidence you claim to 
possess

• Dangers: sanctions, settlement may be set aside for 
fraud, loss of license, etc.



Employing Aggressive, Creative 
Litigation Tactics



Disrupt Plaintiff’s Gameplan

• Within reasonable limits, it’s okay to use discovery and 
investigation to make Plaintiff work hard and think twice.



Disrupt Plaintiff’s Gameplan

• Plaintiffs often have their own issues and are thus reluctant to 
have to disclose psychiatric records, tax records, bank records, 
credit card records, phone records, and other personal 
information.

▪ Where relevance can be established, this can be mined for 
useful information.

• Public record searches, investigation and surveillance may lead to 
information which will discredit the plaintiff.

▪ Investigative tools are now more helpful than ever.

• Pursue opportunities to interview ex-employees, ex-coworkers, 
and ex-spouses - - often a goldmine of information.



Pre-trial Actions to Limit Exposure

• Statutory offer of judgment (if available in your jurisdiction)

• If plaintiff fails to do better at trial, you may recover significant 
costs

• Can result in moving past posturing in settlement where 
Plaintiff’s fee recovery put at risk

• Unilateral and unconditional payment of some items of 
damage prior to trial

• Can defuse emotional appeal - e.g., all the medical expenses 
have been paid - the plaintiff is just going after punitives as the 
icing on the cake





Settlement



Dealing with exigencies, obstacles, 
collateral concerns, and related 

ethical issues



Exigencies

• Even limited discovery will reveal disastrous information

• Clearly fraudulent and/or criminal behavior is apparently 
involved

• Exposure goes even beyond plaintiff's perception in size 
and/or scope

• Case needs to be resolved before class may be certified

• Developments convince lawyer of need to withdraw 
pursuant to Rule 1.16 and “how” to accomplish 
withdrawal consistent with the duty of confidentiality 
(Rule 1.6)



Obstacles

• Settlement demand bears no reasonable 
relation to value of claims

• Non-monetary relief is sought, which is 
anathema to the defendant/insured

• Negotiations need time to develop, but 
court is placing case on rocket trajectory

• There is interest in settlement but the 
co-defendant is being uncooperative

• The claims involve uncovered acts with a 
defense obligation

• Plaintiff's counsel views case as career maker,

or refuses to engage in settlement discussion until 

eve of trial 



Ethical Concerns in Regards to Settlement

• What information or documents can ethically not be disclosed while 
settlement is being negotiated?

• When do you pass the point of aggressively advocating for your 
client/insured and begin to cross ethical boundaries?

• What can and can't you use as leverage?
• Where fraudulent or criminal conduct has been identified, what moral 

and/or ethical duties are implicated? What duties may exist with regard 
to alerting the defendant's/insured's clients and/or regulatory 
authorities?

• What are the duties of defense counsel in reporting to the insured E&O 
carrier regarding perceived evidence of conduct that may impact 
coverage?

• What about the “Avenatti”-type threats that are attached to settlement 
demands?

• What are the limits to “puffing” in negotiation (Comment [2] to Rule 
4.1) and where does false statement begin? See hypotheticals posed in 
The State Bar of California Standing Committee on Professional 
Responsibility and Conduct Formal Opinion No. 2015-194. 



Ethical and Practical Concerns Presented by the 
Tripartite Relationship

– Duty to cooperate in defense/report to insurer in 
compliance with defense guidelines

– Tension created where client has engaged in non-
covered conduct

– What can/must be reported?

– What strategic considerations can be 
impacted?

– What are the attorney-client privilege 
implications.  Can omissions of what is 
reported constitute false statements (and void 
coverage)?



Ethical Concerns in Providing a 
Zealous Defense

• Comment [1] to Rule 1.3 of the ABA Model 
Rules:

“A lawyer must . . . act with commitment and 
dedication to the interests of the client and with 
zeal in advocacy upon the client’s behalf.”

• But advocacy must be “within the bounds of the 
law.” ABA Preamble [2].



Ethical Concerns cont’d

• ABA Model Rule 8.4 (c): “It is professional misconduct for a 
lawyer...to engage in conduct involving dishonesty, fraud, 
deceit or misrepresentation.”

• ABA Model Rule 3.3(a): “A lawyer shall not knowingly:

(1) Make a false statement of fact or law to a tribunal or fail 
to correct a false statement of material fact or law 
previously made to the tribunal by the lawyer;

. . . 

(3) offer evidence that the lawyer knows to be false.”



What to do when confronted with client’s 
fraud/criminal conduct? – Cont’d

• ABA Model Rule 1.6(b)(2) – permits lawyer to reveal 
confidential information to prevent the client from 
committing a crime.
– Comment [16] to Rule 1.6 limiting disclosures to the 

minimum amount necessary to accomplishing goal of 
disclosure.

• ABA Model Rule 1.6(b)(3) – permits a lawyer to reveal 
or use confidential information to withdraw a written 
or oral opinion or representation previously given 
where the lawyer has discovered the opinion or 
representation was based on materially inaccurate 
information or is being used to further a crime or 
fraud.



What to do when confronted with client’s 
fraud/misconduct?

• ABA Model rules 1.16(b)(2) and (3) – permits lawyer to withdraw from a 
matter when “the client persists in a course of action involving the lawyer’s 
services that the lawyer reasonably believes is criminal or fraudulent,” and 
when “the client has used the lawyer’s services to perpetrate a crime or fraud”

– Comment [3] to Rule 1.6: “The lawyer’s statement that professional considerations 
require termination of that representation ordinarily should be accepted [by the 
judge] as sufficient.”  Do judges always agree?

• Critical to remember: a “lawyer may. . .be liable under civil or criminal law for 
aiding and abetting a client’s misrepresentation.”  RESTATEMENT THIRD, THE 
LAW GOVERNING LAWYERS, Section 98 (“Statement to Non-Client”), 
Reporter’s Note to Comment “c”.

• Willful Ignorance is no defense.

• The “knowledge” conundrum.



Mediation



Benefits of Mediation

Mediation can be effective

•Substantial percentage of cases submitted to mediation 
settle

Even where mediation fails, it offers opportunity to 
see each side's case outside of the bubble of your 

own perceptions

•May reveal weaknesses

•May help you to tweak your strategy/help in later 
negotiations



Obstacles to Mediation
• Timing can be an issue - concern that proposal of 

mediation portrays fear/weakness.
• The process of mediation can actually, at times, be the easy part. 

Creating the circumstances under which a mediation can be successful, 
and when to aggressively pursue mediation can often present the 
biggest challenge

• Resistance from Plaintiff's counsel
• It is not unusual to find willingness and openness of Plaintiff to 

mediated settlement undermined by Plaintiff's counsel looking to ride 
case to large fees and assured success

• How to overcome?
• In some jurisdictions, the court can order the parties to mediate

• In some forums (e.g., FINRA) a mediation service will attempt to 
persuade the parties to mediate



Other ADR Techniques
• Mock trial

• Focus group

• Neutral evaluation

• Informal sit-down

• Invite opposing counsel to lunch to just discuss the 
case generally

• Where is this going?

• How are we going to get this resolved?

• High-Low Settlements



More on Resolution Strategies



Unconventional Settlements

• Structured settlement

• Lifetime annuity rather than lump sum

• Protects unsophisticated plaintiff from financial 
exploitation by friends and family

• Can provide means of meeting desired number at 
lesser cost

• Non-monetary sweeteners

• Apology, walk in the woods, repaired personal 
relationship

• Return of family heirlooms, love letters, other items 
of symbolic value



Catching Lightning in a Bottle



Catching Lightning in a Bottle

• Change in law cripples key element of plaintiff’s theory of 
recovery

• New legislation

• New decision of appellate court

• Unexpected Favorable Evidentiary or Testimony 
Development

•Newly discovered document from non-party, 
extraction of ESI, or previously withheld document 
ordered produced

•Newly discovered witness

•Loss of key testimony favorable to Plaintiff



Catching Lightning in a Bottle

• Unexpected abandonment of claim or settlement

• Plaintiff can’t handle emotional or financial stress

• Plaintiff has falling out with his lawyer

• Plaintiff fears revelation of dirty linen

• Obnoxious behavior by plaintiff or attorney at trial 
offends jury and results in unexpected and perhaps 
undeserved defense verdict



Trying the Case



Trying the Case
- 7 MUST DO’S -

1. Be prepared to and fight the battle on the public relations front on a 
legitimate basis.

- where possible, obtain non-disclosure order

2. Recognize that trial begins at the deposition stage.
- Clients and witnesses must be thoroughly questioned, and carefully 

prepared
- Mistakes in testimony from careless preparation will be portrayed as a 

lack of candor, or outright dishonesty

3. Understand and respect the critical importance of jury selection

- 76% of jurors believe that corporate executives lie and cover up
- 30% believe that it takes “billions” to send a message to corporations
- 71% do not believe there should be caps on juror awards
- 45% will ignore a judge’s instructions



Trying the Case cont’d

▪ For this reason voir dire must be carefully crafted

- to identify not only traditional media potential jurors may watch, but 
also what websites they frequent, the social media they use, and what 
they have seen, heard or discussed about the facts in issue, and any 
opinions they may have developed about the case.

4. Remember that opening and closing statements are the ballgame.

- They must be compelling

- They must set the themes of your case

- They must clearly and compellingly present your version of the events

Particularly where indefensible conduct is involved, and the issue is solely 
about damages, the focus must be on getting the jury to fairly and 
objectively focus on the actual damages, and not be swayed by anger or a 
desire to punish.



Trying the Case cont’d

5. Focus at all times on developing key damage mitigation information.

- Identify a damages expert early, and put him through a careful vetting 
process

- Identify the theory or theories to be used to attack damages, and use every 
available device to uncover information necessary to proving same

6. Identify, challenge and defuse the basis Plaintiff’s attorney will use to stoke anger in 
the jury.

7. Where there is potential for imposition of emotionally charged compensatory and/or 
punitive damages, be prepared to present themes and defenses to address these 
issues.

- For example, it may be effective to “own” the misconduct, and even apologize 
for it.



Takeaways

• It is critical to Identify the “indefensible” case 
early on; make sure that the necessary 
investigation and evaluation is being done

• Invest in high caliber experts

• Consider available means of collateral attack 
and opportunities for counter-attack



Takeaways Cont'd

• Be aggressive in defense, but stay within bounds, and 
don't let aggressiveness poison atmosphere so that 
possibility of productive settlement talks are precluded

• Absent early disposition on technical grounds, 
vision/strategy through end game is critical

• Mediation can be effective, but timing is key

• Where reasonable settlement can't be achieved early 
on, remember the game is played over nine full innings

• Attack damages, and otherwise pursue opportunities to 
limit or cap exposure



Takeaways Cont'd

• Don't count on it, but sometimes you 
can catch lightning in a bottle

• Sometimes, just paying the two 
dollars is the most viable course

• Creativity and thoroughness must be 
the mantra from start to finish



Defending the Indefensible: 
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