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• Stormwater Permitting Overview

• Clean Water Act Citizen Suits

• County of Maui Update

• WOTUS

• 404 Permitting

• Forever Chemicals

Roadmap



Stormwater Permitting



Overview of Storm Water Permitting & Enforcement

• 1987 Amendments to Clean Water Act added stormwater to NPDES program

• States, not EPA, regulate storm water programs in most states
– EPA important as standard-setter more than enforcer

• CWA citizen suit enforcement

8



What is stormwater?

Stormwater is water from rain or melting snow that does not soak into the ground. It runs off 
the surface of the “land” into storm sewers and ditches “Land” includes:
• Pervious surfaces (grassed or landscaped areas, woodlands) – some water soaks into

soil, some runs off

• Impervious surfaces (roads, parking lots, concrete, rooftops) – almost all water runs off,
almost none soaks in
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Why is stormwater a problem?

americanrivers.org
fnfsr.org

usgs.gov
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Why is stormwater a problem?

• Rain and snowmelt wash pollutants such as pesticides, motor oil, bacteria, fertilizer, soil and
litter into storm sewers and ditches. Ultimately, storm sewers and ditches empty to a lake,
river or stream.

• Although stormwater runoff is a natural process, increases in impervious surfaces and
changes in land use increase the quantity of runoff, leading to:
– Erosion of soil from the land surface
– Streambank erosion
– Flooding and drainage problems
– Damage to aquatic habitat
– Damage to infrastructure and property

• Challenging to Manage
– Storm flows are episodic and unpredictable



Federal and State Regulations

• Mandatory Permitting Program for Point-Source Discharges to Surface Waters under Clean
Water Act

– Part of the National Pollutant Discharge Elimination System (NPDES)

• Majority of States have been delegated responsibility for the NPDES program

• Phased approach to mitigating high levels of pollution in urban stormflow required by the
1987 Amendments to the Clean Water Act

• “MS4” = Municipal Separate Storm Sewer System
– (1) Any system of open or closed pipes or ditches that carry runoff from rainwater or snowmelt (not sanitary sewer

discharge)
– (2) Owned and operated by a government entity (City, Town, Village, State, County, etc.) OR a publicly

funded entity (school district, prison, hospital, etc.)
– The “MS4 Permit Standard”: MS4 permits must reduce the discharge of pollutants from the MS4 to the maximum

extent practicable, to protect water quality, and to satisfy the appropriate water quality requirements of the Clean
Water Act
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EPA Stormwater Program cont’d

• Phase I:
– Construction activities disturbing 

5 acres or more
– Certain industrial activities
– Medium (population between 

100,000 - 249,999) and large
(population of 250,000 or 
greater) municipal MS4s

• Phase II:
– Construction sites that disturb 1-5 

acres
– Regulated Small MS4s

• Small MS4s that are part of an 
urbanized area of more than 
50,000 total population AND have 
a population density of greater 
than 1000 people per square mile

• Certain small MS4s determined to 
have an adverse impact on water 
quality
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Primary Stormwater Permits

“Industrial”
(General Permits)

Industrial Construction

“Transportation Permits”
(Statewide Permit)

Caltrans

“Municipal”
(Individual or Regional 

Permits)
Phase I Phase II
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State Example: California’s Industrial General Permit 

• Industrial Activity Storm Water General Permit (Order
2014-0057-DWQ and amended November 6, 2018)

• Covers Regulated Industrial Activities (9 categories)
• Coverage Options

– Full Permit Coverage (NOI)
– No Exposure Certification
– *NONA – Notice of Non-Applicability

• All permit applications and permit compliance
documents managed through SMARTS database
– Data and document clearinghouse

Industrial 
Facility

US EPA

State Water 
Board

Regional 
Water Board

Municipality

Citizen 
Groups
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• Prepare a Storm Water Pollution Prevention Plan

– Identification of Industrial Activities / Pollutant Source Assessment

– Best Management Practices (Minimum and Advanced)

– Monitoring Program

– Site Map

• Implement Monitoring Program

– Visual Observations and Sampling/Analysis

– Reporting

• “Ad Hoc” Reports

• Annual Reports

• Exceedance Response Action Reports

• Training

Compliance Obligations



CWA Citizen Suits
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U.S. EPA or State Actions

• Issue administrative orders to stop
regulatory violations

• File lawsuits to enforce laws and
require action

• File criminal environmental action

Private Party Lawsuits

• File “tort” lawsuits (e.g., trespass,
nuisance, negligence, etc.)

• Stand-alone case/Class Actions

• File “Citizen Suit” under Clean Water
Act

Legal Approaches to Protect Water Quality: Keeping it all Straight
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What is a CWA Citizen Suit? 

Any citizen may commence a civil action against any person 
who is alleged to be in violation of an effluent standard or 
limitation under the CWA.  33 USC 1365

• Translation: Discharging a pollutant without a permit or 
discharging a pollutant in violation of a permit 

• Uncertain to what extent it can to enforce Section 404 
Dredge & Fill Permits (Wetlands). 
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• Plaintiff must give 60-days prior notice to 
the EPA, the state where alleged violation 
occurred and to the alleged violator. 33 
USC 1365(b)

• 33 USC 1365(b) provides that “No action 
may be commenced … prior to sixty days 
after the plaintiff has given notice of the 
alleged violation (i) to the Administrator, 
(ii) the State in which the alleged violation 
occurs, and (iii) to any alleged violator...” 

CWA Citizen Suit Notice Procedures 
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• The purpose of the notice requirement is to allow permittees to come into CWA compliance without 
there being a suit.

• The 60 day notice period also allows the government to begin prosecution (triggering the “diligent 
prosecution” defense discussed by the next speaker) which also precludes the suit.

Purpose of the Notice Requirement 
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1. “Diligent prosecution”—has the government stepped up?
2. “On going violations”—is the problem continuing?
3. “Permit shield”—were the “pollutants” disclosed and considered 

by agency?
4. “Not a navigable water”—is “discharge” to “groundwater” covered 

by CWA?
5. “Time limits”—how long do you have?

Common Defenses to CWA Citizen Suits
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Diligent Prosecution
1. Has agency taken the specific action set forth in the Clean Water Act?
2. Is the State program for “consent decrees” legally “comparable” to the CWA requirements?

Common Defenses to CWA Citizen Suits
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Ongoing Violation?
1. Is the violation still ongoing? 
2. Do the effects of the violation still exist?

Common Defenses to CWA Citizen Suits

City of Mountain Park, Ga. V. Lakeside at Ansley, LLC, 560 F. Supp. 2d 1288 (N.D. Ga. 2008)
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Permit Shield?
1. What information disclosed in the NPDES permit 

application?
2. Was it available to the Agency?
3. Does permit shield apply to “individual,” “general” and 

“nationwide” permits? 

Common Defenses to CWA Citizen Suits
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“Discharges from point sources” to “navigable waters” or “waters of the United States”?
1. Direct discharges to WOTUS?
2. Groundwater discharges?
3. “Isolated groundwater” v. 

“hydrologically connected” 
groundwater

4. Majority rule

Common Defenses to CWA Citizen Suits
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Did you wait too long?

1. No statute of limitation in CWA
2. Presumed 5-years

Common Defenses to CWA Citizen Suits
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Injunctive Relief
• An order by the court to take action or not take action
• Research project
• Discretion of Court

Attorney Fees
• Awarded to the “prevailing or substantially prevailing party,

whenever the court deems such an award appropriate”
• Must advanced the goals of the CWA
Civil Penalties
• Currently $56,460 per day per violation

Remedies Under CWA Citizen Suits



Trends and Current Developments

• Trends in Citizen Suits
• Impacts of the Biden/Regan Administration
• County of Maui decision on indirect discharges
• WOTUS Rulemaking and impacts on storm water regulation
• The specter of numeric effluent limits in stormwater general permits
• Emergent chemicals
• Impact of electronic submittal of records and citizen science
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Trends in Citizens Suits

• Generally increasing
– Hard to track, lack of central database, but recent study found significant increases 2015-2018

• The Trump era saw a reduction in enforcement, which likely led to more citizen suits.
• The Biden EPA will likely take a similar approach as the Obama EPA and will likely be more

aligned with citizen groups.
• Plaintiffs are expanding beyond traditional environmental organizations.
• Online records facilitate finding violations compared to “boots on the ground” approach.
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Impacts of Biden/Regan Administration

• Overall reversal of Trump Administration policies.
• Executive Orders, policies and guidance more easily changed than regulations.
• Trump-era regulations were frequently challenged in court but whether they took effect or will

remain in effect if Biden Administration withdraws defense varies, not a uniform outcome.
• Do not expect “Obama 2.0” as Biden Administration moves forward.
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County of Maui Update



County of Maui Background
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County of Maui Holding

• Issue: Whether the CWA requires a permit when pollutants originate from a point source but
are conveyed to navigable waters by a non-point source like groundwater.

• Holding: The CWA “requires a permit when there is a direct discharge from a point source into
navigable waters or when there is the functional equivalent of a direct discharge.”
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County of Maui Functional Equivalent

The Court established seven “Functional Equivalent” factors

1. Transit time;

2. Distance traveled;

3. Nature of the material through which the pollutant travels;

4. Extent to which the pollutant is diluted or chemically changed as it travels;

5. Amount of pollutant entering the navigable waters relative to the amount of the pollutant that
leaves the point source;

6. Manner by or area in which the pollutant enters the navigable waters; and

7. Degree to which the pollution (at that point) has maintained its specific identity

The Court advised that time and distance will be the most important factors in most cases, but not 
necessarily every case
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• The Court did not specify how the seven factors should be applied.

• The Court did not opine if certain factors are dispositive or if all factors must be present.

• Other factors may also be relevant.

• Each factor presents room for argument on its application.

• Each factor will require evidentiary support and will likely require expert analysis based on
sampling.

Application of the Maui Factors
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• The Supreme Court vacated the Ninth Circuit’s opinion that used a different standard and 
remanded the case with instructions that the lower court apply the Supreme Court’s holding.

• This matter is in front of the District Court of Hawaii.  In March 2021, Hawaii Wildlife Fund 
moved for summary judgment.  In April 2021, the County of Maui also moved for summary 
judgment.

• The Court heard arguments on these Motions on May 26, 2021 and ordered the parties to 
provide additional briefing on the application of the “functional equivalent” factors. Parties 
submitted responses on June 9, 2021.

• On June 3, 2021, a Settlement Conference was held but no resolution was reached.

• On June 16, 2021, the Court granted Plaintiffs’ Motion for Summary Judgment, holding that the 
discharge was the “functional equivalent” of a direct discharge to the Pacific Ocean, applying 
the Supreme Court’s test.  Presumably this decision will be appealed but the Ninth Circuit 
previously found the discharge to be subject to requirements for a permit under their own, 
more lenient standard, so it seems unlikely to reverse the District Court.

Maui One Year Later
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• To date, there is limited precedent applying Maui.

• Cottonwood Environmental Law Center v. Edwards (Dist. of Montana, March 23, 2021): Held
there was not enough evidence at the preliminary injunction stage to show that the
“functional equivalent” of a discharge had occurred and “[a] preliminary injunction proves
inappropriate based on the record before the Court. Serious questions remain regarding the
success of Plaintiffs’ case.”

Maui in the Courts
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Changes brought by Maui

• Broadens what may be considered a
“discharge” under the CWA.

• Confirmed that discharges that reach
hydrologically connected groundwater may
require a NPDES permit.

• Creates uncertainty regarding when a
“discharge” has occurred and requires that
industry grapple with the Court’s seven-
factor analysis.

Principles unaffected by Maui

• Only discharges regulated under the CWA
are discharges from “point sources” which
has a specific meaning under the CWA.

• The discharge must be to navigable waters.

What Maui Changed and What Stayed the Same
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• On January 14, 2021, EPA issued guidance for how
the regulated community and permitting
authorities should apply Maui’s functional
equivalent analysis in the context of CWA Section
402 NPDES Permitting.

• In addition to providing guidance on the seven
Maui factors, EPA’s memo advises that system
design and performance should be considered.

• “EPA anticipates that the issuance of such permits
will continue to be a small percentage of the
overall number of NPDES permits issued following
application of the Supreme Court’s ‘functional
equivalent’ analysis.”

EPA’s Guidance for Applying Maui Factors
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• EPA emphasized that the following requirements are still prerequisites for a NPDES permit:

1. There must be an actual discharge of a pollutant; and

2. The discharge must be from a point source.

• Neither Maui nor the CWA require facilities to demonstrate the absence of a discharge.

• EPA makes clear that a “mere allegation” that a point source discharge of pollutants is or may
be reaching a Water of the U.S. via groundwater is likely not sufficient to trigger the need for a
NPDES permit.

Maui Guidance: Basic Principles
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• “A demonstration that pollutants from a point source have reached or will reach a water of the
United States via groundwater does not by itself trigger the requirement for an NPDES
permit.”

• What happens to the discharged pollutant during the journey to a water of the U.S. is critical
to the Functional Equivalent analysis.

• “If the pollutant composition or concentration that ultimately reaches the water of the United
States is materially different from the composition or concentration of the pollutant as initially
discharged . . . , it might not be the ‘functional equivalent’ of a direct discharge . . . .”

Only a Subset of Discharges to Groundwater Are Functionally Equivalent
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• Consider whether pollutants migrate through a system that treats, provides uptake of, dilutes,
or retains pollutants before reaching water of the U.S.

• Factors that may alter pollutant composition or concentration:
– Interaction with soils, microbes, plants, groundwater, or other pollutants;
– Physical attenuation or dilution.

• Discharge point may be engineered to direct pollutants into a subsurface aquitard or surface
area designed to slow transit time and increase distance to Waters of the U.S.

• System components may promote pollutant dilution, adsorption, or dispersion, thereby
affecting the extent the pollutant is chemically changed, the pollutant amount that might reach
a water of the U.S., and degree to which the pollutant maintains its specific identity from
discharge point to water of the U.S.

Only a Subset of Discharges to Groundwater Are Functionally Equivalent
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Other CWA Hot Topics
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• CWA hinges on definition of “waters of the United States” or WOTUS.
• Long-standing debate over its meaning, with most debate centered in ephemeral waters,

isolated ponds, and wetlands.
• Supreme Court had weighed in on several occasions on meaning of long-standing 1980s

definition. The last decision in 2006 caused mass confusion in a plurality option (4-4-1).
• Obama Administration promulgated Clean Water Rule in 2015 but suffered several legal

setbacks.
• Trump Administration repealed 2015 rule in 2019 and promulgated Navigable Waters

Protection Rule in 2020 and currently law of land in 50 states.
• Litigation on 2015 rule, 2019 repeal, recodification of 1980s, and 2020 NWPR in multiple cases.
• Biden Administration announced intent to repeal and replace 2020 NWPR on June 9.

CWA Hot Topics: WOTUS
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Nationwide Permits (NWPs)
• U.S. Army Corps of Engineers (“USACE”) was working on several policy and permitting streamlining

enhancements under Trump Administration, but nationwide permitting will get most significant
attention in Biden administration.

• USACE issued updates to many NWPs, including splitting up NWP 12 into NWP 57 and NWP 58
• Major litigation over application of Endangered Species Act (“ESA”) to issuance of NWPs and some

streamlining provisions designed to benefit linear development projects
• Key case to watch: Northern Plains Resource Council v. US Army Corps of Engineers
• New 401 water quality certification rule has significant impact on rollout of new NWPs

CWA Hot Topics: 404 Permitting
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California's Industrial General Permit
• Numeric Action Levels
• Exceedance is NOT a permit violation
• Two-tiered Exceedance Response Action (ERA) Program
• Public Availability of Documents
• Minimum and Advanced BMPs
• TMDL Incorporation Process…

CWA Hot Topics: Numeric Effluent Limits
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California's Industrial General Permit
• 2018 IGP amendment incorporated TMDL-specific requirements for facilities that discharge to

impaired water bodies with TMDLs
• Included more stringent TMDL Action Levels for impacted water bodies
• Included Numeric Effluent Limits for limited number of water bodies.
• Amendment did not take effect until July 1, 2020 so not much experience with it yet.
• Exceedances of NELs will be a permit violation so subject to agency enforcement or citizen suits.

CWA Hot Topics: Numeric Effluent Limits
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EPA 2021 Multi-Sector General Permit (MSGP) for Industrial Stormwater Discharges
• Few facilities are subject to the MSGP (estimated 2,400) but it serves as a model for state permits,

foreshadowing what we may see in the future.
• Benchmarks (sector-specific and “other”)
• Exceedance of a benchmark is not a permit violation but triggers Additional Implementation

Measures
• Effluent Limitations Guidelines monitoring annually for certain sectors
• Exceedance of ELG is a permit violation

CWA Hot Topics: Numeric Effluent Limits
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• PFAS/PFOS “Forever Chemicals”
• Holistic approach to Forever Chemical regulation.
• For water, major focus is currently on development of drinking water standards.
• EPA soliciting data on presence of PFAS in wastewater.
• March 2021:  Advance Notice of Proposed Rulemaking for Wastewater Discharges.
• Development of water quality standards (as national recommended criteria under Section 304(a))

likely.
• All sectors need to watch listing of Forever Chemicals as hazardous substances under CERCLA or

RCRA.
• Plastics (Nurdles)
• High-profile citizen suits based on release of plastic pellets into stormwater
• 2021 MSGP was challenged by CBD for failure to do enough to prevent plastics pollution

CWA Hot Topics: Emergent Chemicals
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• California’s Storm Water Multi-Application Reporting and Tracking System (SMARTS)
• EPA eReporting under MSGP
• Electronic submittal of everything from NOI and SWPPP to monitoring reports.
• Challenging for small businesses without dedicated EHS staff.
• Easy to make mistakes and post them for the world to see.
• Searchable by the general public and prospective plaintiffs, appears to have resulted in increase in

citizen suits.
• Easier to spot violations such as non-filers.

CWA Hot Topics: Electronic information submittal impacts
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Questions
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Andrew Perel
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