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Rethinking Representative Evidence

Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct. 1036 (2016)

• “A representative or statistical sample, like all evidence, is a means to 
establish or defend against liability. Its permissibility turns not on the form a 
proceeding takes—be it a class or individual action—but on the degree to 
which the evidence is reliable”

• “In a case where representative evidence is relevant in proving a plaintiff's 
individual claim, that evidence cannot be deemed improper merely because 
the claim is brought on behalf of a class.  To so hold would ignore the Rules 
Enabling Act[.]”
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• Circumstantial Evidence: Evidence that does not directly prove a 
disputed fact but gives rise to an inference as to the existence or 
nonexistence of that fact.

• Representative Evidence (as used in wage & hour cases): Evidence 
that is “sufficient . . . to show the amount and extent of [hours of] 
work as a matter of just and reasonable inference.”  Anderson v. Mt. 
Clemens Pottery Co., 328 U.S. 680, 687 (1946)

Representative evidence is a form of circumstantial 
evidence
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Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct. 1036 (2016) (cont.)

• “the ability to use a representative sample to establish classwide 
liability will depend on the purpose for which the sample is being 
introduced and on the underlying cause of action.”

• “Representative evidence that is statistically inadequate or based on 
implausible assumptions could not lead to a fair or accurate estimate 
of the uncompensated hours  . . . . Petitioner, however, did not raise a 
challenge to respondents' experts' methodology under Daubert”

• “Once a district court finds evidence to be admissible, its 
persuasiveness is, in general, a matter for the jury.”
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This is nothing new

Reich v. S. New Eng. Telecomm. Corp., 121 F.3d 58, 67 (2d Cir. 1997) 

• “the weight to be accorded evidence is a function not of quantity but of 
quality”

• “we are untroubled by the quantum of representational evidence in this case 
because [1] the testimony covered each clearly defined category of worker; 
[2] there was actual consistency among those workers' testimony, both 
within each category and overall; [3] SNET offered no contradictory 
testimony; [4] the abuse arose from an admitted policy of the employer that 
was consistently applied; and [5] the periods at issue were the employees' 
lunch hours, which are predictable, daily-recurring periods of uniform and 
predetermined duration.”
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Confronting Representative Evidence

Ridgeway v. Walmart Inc., 946 F.3d 1066 (9th Cir. 2020).

• “if Wal-Mart believed the testimony [about hours] was not perfectly 
representative, its recourse was to present that argument to the jury. 
Indeed, Wal-Mart did argue to the jury that it couldn’t properly 
extrapolate from plaintiffs’ representative evidence to the hundreds 
of absent class members, and the jury rejected that position.  
Ultimately, as the district court held, Wal-Mart’s problem with 
[plaintiffs’ expert] testimony went to weight, not to admissibility.
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Rethinking “Representativeness”

• Instead of asking, “is this representative evidence?” ask, “is this 
evidence representative?”

OR

• Can this evidence be given greater weight by buttressing its 
representative quality using other evidence?
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Does that always mean a statistical study?

Not necessarily: 

“Tyson did not discuss expert statistical studies because they are the 
only way a plaintiff may prove an FLSA claim, but because those 
plaintiffs offered such a study . . . .”

Monroe v. FTS USA, LLC, 860 F.3d 389, 401 (6th Cir. 2017)
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Example 1: buttressing representativeness

• An employee testifies in an administrative exemption 
misclassification case that her work involved limited discretion, which 
was controlled by company guidelines.

• To buttress this testimony, Plaintiff’s counsel introduces the job 
description, which states that employees in her job title will “exercise 
discretion within defined parameters.”

• In addition, Plaintiff obtains testimony from Plaintiff’s supervisor 
about the parameters, and how much leeway they permit.
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Does this work?

“Family Dollar [objects] that not enough Plaintiffs testified to ensure a 
reliable verdict on whether the executive exemption defense applied. 
But the jury's verdict as to that defense was not based on the 
testimony of just seven Plaintiffs. Instead, the parties presented an 
abundance of trial evidence about the executive exemption issue, 
including (1) a vast array of corporate manuals; (2) testimony from 39 
witnesses including Family Dollar executives, district managers who 
ran the operations of 134 stores, and store managers who worked at a 
total of 50 different stores; (3) detailed charts summarizing wages and 
hours; and (4) a wealth of exhibits including emails, internal Family 
Dollar correspondence, payroll budgets, and in-store schematics.”

Morgan v. Family Dollar Stores, Inc., 551 F.3d 1233, 1277 (11th Cir. 
2008)
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Example 2: Undermining representativeness

• In the administrative exemption case, the employer introduces 
testimony from another employee in the same title saying that she 
was allowed to make key business decisions with a major impact.

• To undermine this testimony, Plaintiff introduces evidence that this 
employee formerly held a higher position where such decisions were 
common, but was demoted into the job title at issue.

• In addition, Plaintiff shows that other employees who tried to take 
similar initiative were reprimanded for exceeding their authority.
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Does this work?

• “Ms. Smith appears to be a distant outlier in the degree of 
divergence between her self-described actual job duties and the job 
description that corresponded to her title . . . and is similarly atypical 
compared to other class members in the job duties she performed.”

Strauch v. Computer Scis. Corp., No. 3:14-CV-956 (JBA), 2017 WL 
4683993, at *5 (D. Conn. Oct. 18, 2017)

• “Kudrna, the only ASM to make independent hiring decisions, is an 
outlier who does not defeat class certification.”

Jacob v. Duane Reade, Inc., No. 11-CV-0160 (JPO), 2016 WL 3221148, 
at *4 (S.D.N.Y. June 9, 2016)
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More representative: 
• Classwide policies
• Testimony of managers covering a broad swath of the company
• Evidence of corporate policies affecting class members

Less representative: 
• Individual class member testimony that diverges from common 

evidence
• Exceptional circumstances
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Tips for Plaintiffs’ lawyers

• In assessing your evidentiary showing, give careful consideration to 
issues of representativeness.  Ask yourself whether the factfinder can 
draw reasonable inferences from the evidence you will put on.

• Consider statistical sampling as one method of improving on 
representativeness

• Even where you don’t use statistical sampling, consider the questions 
that statisticians consider when selecting samples as ways to buttress 
representativeness
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And consider your trial plan

• What issues will be tried to the finder of fact?

• What categories of evidence will you use to prove them up?

Trial plans can take many forms, but at a basic level, these are the core 
questions they aim to address.
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TYSON FOODS DECISION AND 
STATISTICAL SAMPLING

 “[A] sample is a permissible means of establishing hours 
worked in a class action by showing that each class 
member could have relied on that sample to establish 
liability had each brought an individual action.”  page 2

 “Anderson v. Mt. Clemens Pottery Co., 328 U. S. 680, 
shows why [the] sample was permissible in the 
circumstances of this case.”  page 2
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Anderson v. Mt. Clemens Pottery Co.

 Employees may provide testimony on the amount of 
unpaid wages when their employer fails to keep proper 
records and damages may be awarded based on this 
testimony

 The statistical inference from the testimony must be “just 
and reasonable.”

 Defense may respond by challenging the “just and 
reasonableness” of the statistical inference

 Defense may respond by providing information to make 
the statistical inference “more precise.”
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Other Important Legal Decisions 
Regarding Sample Data

 Bell v. Farmers Insurance (2004 – California Court of Appeals)
– 10 percent margin of error accepted, 34 percent 
margin of error rejected.

 Duran v. U.S. Bank (2014 – California Supreme Court) –
Expert needed to determine manageability of sampling plan 
in accord with accepted science.
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SAMPLE SIZES

 “Large Sample” in statistics is 30 – statistical 
inference can be conducted

 “Statstical infeference” is using a sample to 
project the population value (i.e. all class 
members)

 “Yes or No” variables of interest – may only 
need a sample size of 50 for class certification

 Damages – Much larger sample needed, at 
least 300
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When Do We Have Confidence in a Sample?

 The data is reliable.

 The data is valid.

 The average of the data has a low margin 
of error.
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RELIABILITY

 Reliability refers to whether an assessment instrument 
gives the same results each time it is used in the same 
setting with the same type of subjects. Reliability 
essentially means consistent or dependable results. 
Reliability is a part of the assessment of validity.
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RELIABILITY

 Defense can take depositions of the survey respondents 
to see if they provide different answers to the survey 
questions when asked under oath.

 Defense can call survey respondents to testify at trial to 
see if their answers change when testifying in front of the 
judge.
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VALIDITY

 Validity in research refers to how accurately a study 
answers the study question or the strength of the study 
conclusions.  For surveys, validity refers to the accuracy
of measurement, i.e. how well the survey measures the 
outcome of interest. 

 Mt. Clemens – Are the survey responses “reasonable.”
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Self Interest Response Bias

 Individuals may inflate survey responses in 
anticipation of receiving monetary award from 
lawsuit.

 This is the most potent defense argument 
especially if plaintiff hasn’t made efforts to 
control it.

 Survey responses will most likely have examples 
where this is glaringly obvious
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MARGIN OF ERROR

 Protect the Defendant (the employer) or 
protect the Plaintiff (class members / the 
employees)?
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MARGIN OF ERROR

 Calculated as the percentage difference between the sample mean 
and the boundaries of the confidence interval.

 The “confidence interval” is the level of certainty that the population 
mean is within the high and low boundaries.

 For example:

 A survey regarding overtime hours yields a sample mean of 10 hours 
per week.

 The “95 percent confidence interval” around this sample mean is 
calculated as 8 to 12 hours.

 Therefore, the “margin of error” is 20 percent (the percentage 
difference between  10 hours and 8 hours OR 10 hours and 12 hours.  
In either case we divide 2 hours (the difference between the mean 
and the boundaries) by 10 hours (the sample mean).

 We can say we are 95 percent certain that if we contacted every 
member of the population the average response to the overtime 
hours question would be between 8 and 12 hours.
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MARGIN OR ERROR

 Makes or breaks a survey regarding polling for an election.

 A survey that yields a result that a candidate will get 52 percent 
of the vote but has a margin of error of 4 percent cannot 
purport to be an accurate prediction of the outcome of the 
election.

 From a statistical standpoint, it has value in calculating the 
damages that are due the class members but its get far too much 
attention for two reasons:

1. The term “margin of error” is often confused as being the 
likelihood you are “wrong.”  

2. The Bell decision is often interpreted that you have to obtain a 
margin of error of 10 percent or less.
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WHERE IS THE POPULATION AVERAGE?
IT IS IN THE INTERVAL!

Confidence Interval
95% Probability Region

Lower 
Bound

8.0 Hours

2.5% 
probability 

region

Upper 
Bound 

12.0 
Hours

Sample 
Average

10.0 
Hours

The average is 25% higher 
than the lower bound

2.5% 
probability 

region

There is a 97.5% 
probability the lower 

bound is not an 
overpayment
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The Bottom Line

Statistics can be used to support 
or defend against wage and hour 

class and collective actions.

BUT…
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The Bottom Line (Cont’d)

1. When and how they may be used is less 
than settled.

2. Many judges and lawyers struggle with 
statistical evidence in any case.

3. In general, simpler is better.
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Some Basics

• Class Actions (Rule 23)
• Collective actions (29 U.S.C. § 216(b))



39

Some Resources

• Reference Manual on Scientific Evidence 
(Third Edition)

https://www.fjc.gov/sites/default/files/2015/S
ciMan3D01.pdf
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Some Background

• Daubert v. Merrell Dow Pharmaceuticals, 509 
U.S. 579 (1993)

• Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338 
(2011)

• Comcast Corp. v. Behrend, 133 S. Ct. 1426 
(2013)
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In Potential Contrast

• Anderson v. Mt. Clemens Pottery Co., 328 
U.S. 680 (1946)
– The Portal to Portal Act
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More Hope for Defendants?

• Duran v. U.S. Bank Nat’l Ass’n, 59 Cal. 4th

(2014)
– Misclassification case involving loan officers
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Duran: What Went Wrong
(for Plaintiffs)

• Small statistical sample

• Poor selection criteria

• Poor control for plaintiffs who did not 
cooperate

• Questionable statistical methodology
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Duran Pronouncements

• “Depending on the nature of the claimed 
exemption and the facts of a particular case, a 
misclassification claim has the potential to raise 
numerous individual questions that may be 
difficult, or even impossible, to litigate on a 
classwide basis.”

• “[T]rial courts deciding whether to certify a class 
must consider not just whether common 
questions exist, but also whether it will be 
feasible to try the case as a class action.”
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Duran Pronouncements (Cont’d)

• “In considering whether a class action is a 
superior device for resolving a controversy, the 
manageability of individual issues is just as 
important as the existence of common 
questions uniting the proposed class.”

• “[A] class action trial management plan may not 
foreclose the litigation of relevant affirmative 
defenses, even when these defenses turn on 
individual questions.”
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Additional Takeaways from 
Duran

• Sampling is difficult and itself requires an 
expert

• Sampling is better suited to damages than 
liability

• Decertification may be the appropriate 
remedy

• Manageability is a factor in certifying a 
class
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Tyson Foods, Inc. v. Bouaphakeo, 
136 S. Ct. 1036 (2016)

• Donning and doffing off the clock case

• Statistics/experts on the amount of time

• Jury award BUT for less than what the 
plaintiffs’ experts had calculated
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Bouaphakeo: Questions Raised

• Whether a class may be certified based 
on statistical evidence

• Whether and how statistical evidence may 
be used to establish damages . . .

• . . . particularly where some plaintiffs may 
have suffered no harm
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Key Bouaphakeo Takeaways

• Statistical evidence can be used 

• Such evidence is likely subject to Daubert
standards (note: no Daubert hearing requested)

• Admissibility will turn on “the purpose for which 
the sample is being introduced and on the 
underlying cause of action”

• Procedural issues limited review of the 
damages issue in this case, BUT

• Remand to determine how unharmed class 
members might be identified
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The Concurrence and Dissent

• Roberts concurrence

• Thomas dissent

• Skepticism over the trial court’s ability to 
make the “unharmed class member” 
determination
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So What Are Courts Doing?

• Bouaphakeo remand (Case No. 5:07-cv-04009-JA (Oct. 5, 2016))

• Hale v. Sharp Healthcare, 232 Cal. App. 4th 50 (2014)

• Williams v. Allstate Insurance Co., Case No. BC382577 (Cal. App. 
Dec. 13, 2017)

• Monroe v. FTS USA LLC., 860 F.3d 389 (6th Cir. 2017)

• Pierce v. Wyndham Vacation Resorts, Inc., 922 F.3d 741(6th Cir. 
2018). 

• Rodriguez v. Nike Retail Services, Inc., Case No. 5:14-CV-01508-
RLF (N.D. Cal., Sept. 12, 2017) & Case No. 17-16866 (9th Cir. 
2019) 
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Strategies for Proponents of 
Statistical Evidence

• Selection of expert

• Daubert standards

• Theory of the case (or aspect of the case)

• Sample size and selection

• Methodology

• Simplification of the issues

• Give consideration to trial plan
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Strategies for Opponents to 
Statistical Evidence

• Consider own expert

• Daubert standards (and appropriate 
motion practice)

• Inconsistent/changing theories of the case

• Sample size and selection

• Differences and discrepancies in the class

• Other factors (e.g. rounding, gap time, 
absences, etc.)

• What is the trial plan?
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Evaluating the Expert

• The obvious (credentials; juror 
friendliness)

• Data collection (how; sources; 
involvement of opponent or opposing 
counsel; accuracy)

• Sample size

• Alignment with opposing counsel’s theory 
of the case
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Evaluating the Expert (Cont’d)

• Selection methodology (how chosen; data 
excluded or not collected; subjectivity)

• Acceptance of methods used

• Testing methodology (consider asking 
your own expert)

• Deviation and degree of confidence
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The Bottom Line

Statistics can be used to support 
or defend against wage and hour 

class and collective actions.

BUT…
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The Bottom Line (Cont’d)

1. When and how they may be used is less 
than settled.

2. Many judges and lawyers struggle with 
statistical evidence in any case.

3. In general, simpler is better.
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