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Presenters

• Alan Pogroszewski
• Alan Pogroszewski, MBA, MS Taxation, is an 

Associate Professor in Sport Management at St. 
John Fisher College and  also the founder and CEO of 
AFP Consulting LLC, which specializes in tax 
consulting and income tax preparation for 
professional athletes world-wide.  Alan is seen as a 
leader in professional athlete tax matters, having 
been published numerous times in national law 
journals and interviewed by national media outlets. 
Alan’s article “Is Tennessee’s Version of the ‘Jock 
Tax’ Unconstitutional?” co-authored with Kari 
Smoker in the Spring 2013 edition of the Marquette 
Sports Law Review proved to be instrumental in 
Tennessee lawmakers voting to repeal this tax. Alan 
is also the creator of the Jock Tax Index (JTI) which 
was presented at the 2015 MIT Annual Sloan Sports 
Analytics Conference and has been featured on “Off 
the Charts” by Scarlet Fu on Bloomberg Television’s 
Market Crashers.  The JTI measures how a team’s 
location dictates the tax burden on an athlete and 
allows individuals to compare the net take-home 
income, after tax liabilities and credits, of any 
contract proposal between competing offers from 
different tax jurisdictions.  Over the past several 
years Alan has advised several of the top free agents 
in sports by assisting them in understanding the tax 
situation for each of the potential offers they 
receive.
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Presenters

• Kari A.  Smoker
• Ms. Smoker, JD, MS Taxation, is an Assistant 

Professor in the School of Business at Ithaca 
College. She has received a number of awards, 
including the Rochester Business Journal’s Forty 
Under 40 Award and the SUNY Chancellor’s 
Award for Excellence In Teaching. Ms. Smoker is 
also a consultant for AFP Consulting LLC,  
specializing in tax issues for professional 
athletes. She publishes regularly with co-author 
Alan Pogroszewski, has served with him as a 
consultant to the NBA and NHL Players’ 
Associations, and has been interviewed by 
various media outlets on contemporary tax 
issues affecting the sports industry.
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State Taxation:  
Jurisdictional Issues

• Residents
Can a state tax residents on income 
earned in another state?

• Nonresidents
Can a state tax nonresidents on 
income earned within the state?
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State Taxation:  
Dual Sovereignty

• Article I, Section 8 of the U.S. Constitution. 
• Establishes dual sovereignty of the 

states and federal government.
• A core element is a state’s power to 

establish its own tax system. 

A state "is free to pursue its own fiscal 
policies, unembarrassed by the 
Constitution, if by the practical operation of 
a tax the state has exerted its power in 
relation to opportunities which it has given, 
to protection which it has afforded, to 
benefits which it has conferred by the fact 
of being an orderly, civilized 
society.“Commonwealth Edison Co. v. 
Montana, 453 U.S. 609, 609 (1981).
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State Taxation:  
Jurisdiction over 
Residents

• New York Ex Rel. Cohn v. Graves et al., 300 U.S. 308, 57 
S. Ct. 466 (1937)

• Cohn, a resident of NY and a land owner
in NJ, argued that NY's attempt to tax her 
NJ rental income violated both her equal 
protection and due process rights 
because the income was derived from 
sources located outside NY State.

• The tax was upheld. 

“Enjoyment of the privileges of residence in the 
state and the attendant right to invoke the 
protection of its laws are inseparable 
from responsibility for sharing the costs of 
government." 

“[T]axes are what we pay for civilized society."
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State Taxation:  
Jurisdiction over 
Nonresidents

• Shaffer v. Carter, State Auditor, et al., 252 U.S. 37, 40 S. 
Ct. 221 (1920)

• Shaffer, a resident of Chicago, Illinois,  
argued the $1.5 million he earned in OK 
in 1915 and 1916 should not be subject 
to OK personal income tax because he 
was not an OK resident.

• The tax was upheld. 

While a state "may impose general income 
taxes upon its own citizens and residents 
whose persons are subject to its control”,  
it may “levy a duty of like character, and 
not more onerous in its effect, upon 
incomes accruing to nonresidents from 
their property or business within the State, 
or their occupations carried on therein."
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State Taxation:  
Constitutional 
Framework

• Key Points

• Over time, the US Supreme Court 
has developed a constitutional 
framework for determining the 
validity of state tax measures. 

• The name of a tax is of no import.

• Cases are tax specific. 

• Not all state tax measures have 
been tested before the courts. 

13



State Taxation:  
Constitutional 
Framework

• Why are constraints on state tax 
necessary?

• State regulation can effectively 
impede interstate commerce.

• Multiple jurisdictions can tax a 
single transaction. 

• Double/triple taxation?
• Taxes, in total, can exceed 

the tax base.
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State Taxation:  
Constitutional 
Framework

• Due Process Clause:  
• Section 1 of the 14th Amendment.  

• Prohibits states from depriving “any 
person of life, liberty, or property, 
without due process of law….”

• Application of this principle ensures 
taxpayers are fairly warned that they 
may be subject to a state’s taxing 
jurisdiction.

• Requires nexus:  sufficient minimum 
contact between taxpayer and the 
state.
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State Taxation:  
Constitutional 
Framework

• Due Process Clause:
(regarding use tax on sales transacted in 
the state)

• National Bellas Hess v. Department of 
Revenue, 386 U.S. 753 (1967).

• Taxpayer’s physical presence in 
the state was required.   

• Quill Corp. v. North Dakota, 504 U.S. 
298, 307 (1992).  

• Physical presence test evolved to 
“economic” presence. 

• Quill purposely directed its sales 
activities at North Dakota 
residents, and the magnitude of 
those contacts was sufficient to 
establish due process. 
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State Taxation:  
Constitutional 
Framework

• Commerce Clause:
• Purpose is to prevent state 

regulation from impeding 
interstate commerce. 

• Complete Auto Transit v. Brady, 
430 U.S. 274 (1976) provides a 4-
prong test or analytical 
framework.
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State Taxation:  
Constitutional 
Framework

• Commerce Clause: Complete Auto Transit 
v. Brady, 430 U.S. 274 (1976) 

• Requirement 1: 
• The state must have substantial 

nexus with the taxpayer.
• States are divided as to 

whether this requires the 
taxpayer’s physical or  
economic presence.

• The state must also have 
substantial nexus with the 
income, transaction, activity or 
property sought to be taxed.
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State Taxation:  
Constitutional 
Framework

• Commerce Clause: Complete Auto Transit 
v. Brady, 430 U.S. 274 (1976) 

• Requirement 2: 
• The tax must be fairly 

apportioned.

• Internal Consistency: 
• American Trucking Assoc, 

Inc., et al. v. Scheiner, 483 
U.S. 266 (1987):   A flat tax 
on all trucking businesses  
entering the state failed.

• Would the state tax 
measure, if adopted by all 
fifty states, result in heavier 
taxes imposed on interstate 
commerce than if the 
commerce was purely 
intrastate?
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State Taxation:  
Constitutional 
Framework

• Commerce Clause: Complete Auto Transit 
v. Brady, 430 U.S. 274 (1976) 

• Requirement 2, cont. 
• The tax must be fairly 

apportioned.

• External Consistency: 
• American Trucking Assoc, 

Inc., et al. v. Scheiner, 483 
U.S. 266 (1987). 

• Eliminates risk of multiple 
taxation, and taxation on 
more than 100% of the tax 
base. 

• Does the state tax only that 
portion of the value of the 
income, transaction or 
activity fairly attributable to 
economic activity within its 
jurisdiction?
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State Taxation:  
Constitutional 
Framework

• Commerce Clause: Complete Auto Transit v. 
Brady, 430 U.S. 274 (1976) 

• Requirement 3: 
• The tax must not discriminate 

against interstate commerce.

• A state may not tax a 
transaction/incident more 
heavily when it crosses 
state lines than when it 
occurs entirely within the 
state.

• States must not 
discriminate against 
interstate commerce by 
interfering with free trade.  
American Trucking Assocs, 
Inc., et al. v. Scheiner, 483 
U.S. 266, 280 (1987), citing 
Boston Stock Exchange v. 
State Tax Comm'n, 429 U.S. 
318, 328 (1977) and 
Westinghouse Electric Corp. 
v. Tully, 466 U.S. 388, 403 
(1984).
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State Taxation:  
Constitutional 
Framework

• Commerce Clause: Complete Auto Transit 
v. Brady, 430 U.S. 274 (1976) 

• Requirement 4: 
• The tax must be fairly related to 

the services provided by the 
state.

• Later expanded:  
• Commonwealth Edison Co. 

v. Montana, 453 U.S. 609, 
627 (1981).

• The tax must be "assessed 
in proportion to a taxpayer's 
activities or presence in a 
State." 
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State Taxation:  
Constitutional 
Framework

• Commerce Clause: Complete Auto Transit 
v. Brady, 430 U.S. 274 (1976) 

• Requirement 4: 
• The tax must be fairly related to 

the services provided by the 
state.

• Special Rule:  User Tax
• Commonwealth Edison Co. 

v. Montana, 453 U.S. 609, 
716-7 (1981).

• Valid only if it is a fair 
approximation of use or 
privilege for use, and it is 
not excessive relative to 
the governmental benefit 
conferred. 
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“Jock Tax”:  Why 
target professional 
athletes?

• Constitutional authority

• Does not require new statutory 
authority 

• Non-residents cannot vote

• Increased earnings 

• Easy to identify

• Predetermined venues

Robert D. Platter, FTA Recommendations 
on Taxing Nonresident Athletes Could 
Have Wider Application, J. Multistate

Taxation & Incentives, March/April. 1995
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Jock Tax: History

“Jock Tax”
Nonresident taxation of 

professional athletes gained 
national attention in the early 

1990s.

• Philadelphia
• Illinois

Illinois lawmakers implemented a non-
resident tax after discovering a similar tax 

in California on Michael Jordan and the 
Bulls, following their 1991 NBA 

Championship against the Lakers



Jock Tax:  History

• Not uncommon for Jock taxes to exceed  
constitutional limits.

• Must be evaluated on a case by case basis.

• Tennessee (repealed)
• $2,500 flat tax per game played in 

state, up to a maximum of $7,500, 
assessed on NBA and NHL players 
(but not NFL players). 

• Cleveland
• Tax assessed on athletes even if they 

are not personally present for a  
game their team plays in Cleveland 
or Ohio.



Apportionment: 
Nonresident Tax

• Game Day v. Duty Day Allocation

• With nonresident taxation, states must 
determine the apportionment of 
income earned inside and outside the 
state. 

• Courts have addressed the merits 
of both the duty-day and game 
day formulas. 

• The game day formula considers 
the number of games 
participated in a given state as a 
percentage of total games in the 
season. 

• The duty-day, or working day, 
formula considers the total 
number of days that an athlete 
performs services for his team in 
a particular state (such as a game, 
practice, or participation in a 
team meeting)  as a percentage 
of total days in the season.
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Apportionment:  
California Nonresident Tax

In the Matter of the Appeal of Dennis F. and Nancy 
Partee, California State Board of Equalization (1976)

• The case involved San Diego Charger's punter and 
placekicker Dan Partee, a Texas resident, earning 
income in the state of California during the 1968 
AFL season.

• Partee used game day formula and concluded that 
8/14 games were played in California  and thus 57% 
of his income should be subject to California state 
income tax.

• California in turn, used the duty-day, or working 
day, formula and calculated a much greater 
apportionment figure—76%—reflecting the 74/98 
days Partee worked in the state of California. 



Apportionment:  
California 
Nonresident Tax

In the Matter of the Appeal of Dennis F. and 
Nancy Partee, California State Board of 

Equalization (1976)

• On October 6, 1976, the California Board of 
Equalization ruled in favor of the state’s 
duty-day, or working day, apportionment 
formula. 

• The court justified its ruling with the 
wording in Partee's contract that "required 
each player to participate in practice 
sessions." It concluded "that professional 
football players are paid for practices and 
necessary travel, as well as for playing in 
games.“

• The court stated that although the 
"working-day" formula was appropriate in 
football, the 'games played' method may be 
justified in other sports such as baseball, 
basketball, and hockey, which play a 
relatively large number of games during 
their respective seasons. For these other 
sports, the games played method is more 
convenient and produces approximately the 
same result.
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Apportionment:  
Off-season Training

• Training Camps, Exhibition Games, 
and Playoffs

Early court rulings
• Training camp, exhibition games, 

and league playoffs, which are 
required in a standard player's 
contract, should be included in 
the apportionment factor.

Later rulings 
• Off-season training, although 

beneficial for both the team and 
the player, should not be 
included.
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Apportionment:
NY Nonresident Tax

In the Matter of the Petition of Roy H. and Linda 
White, NYS Tax Commission (1979)

• White, an outfielder for the NY Yankees and a 
resident of NJ during the 1971 and 1972 baseball 
seasons, apportioned spring training exhibition 
games into his total number of games played within 
and outside New York State.

• The court held that because White was obligated to 
participate in spring training or face consequences, 
such as breach of contract, apportionment of his 
salary and compensation should factor in the 
exhibition games, even though he was not paid 
directly for those games; as White had as much of a 
contractual and professional obligation to 
participate in exhibition games as he did regular 
season games.



Apportionment: 
California Nonresident Tax

Marc D. Wilson et al. v. FTB, (1993) 

• Wilson, a resident of Washington employed by the 
Los Angeles Raiders as a quarterback argued that 
preparation for a NFL season was a year round 
event.

• Wilson used the entire calendar year (365 days) and 
apportioned 153 days to the state of California, for 
an apportionment factor of 41.8%.

• California used its own apportionment factor of 144 
California working days out of 162 total working 
days, including additional non-California football 
season days when the Raiders and Wilson were 
playing road games in other states; it apportioned a 
much higher percentage of his income—88.88%—
to the state of California. 



Apportionment: 
California 
Nonresident Tax

Marc D. Wilson et al. v. FTB, (1993) 

• The California Court of Appeals ruled in 
favor of the state's apportionment 
formula. 

• While it was in the player’s best 
interest and the team 
encouraged him to train year-
round, his contract did not 
require it.

As for other team personnel, such as 
coaches, trainers, and team executives –
Can they apportion over the full year?
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Income Tax: 
Endorsements

• Sergio Garcia, Petitioner v. Commissioner of 
Internal Revenue, Respondent, United States 
Tax Court. Filed March 14, 2013.

• Sergio Garcia, known as “El Nino,” came 
in second to Tiger Woods in 1999.

• He signed a 7-year endorsement contract 
for TaylorMade products, requiring him to 
also play in 20 or more events each year 
and make personal appearances.

• If purely Endorsement income, treated as 
tax-exempt royalties under US tax treaty.

• If treated as professional services income, 
taxed at ordinary rates. (IRS’s position)

• Tax Court held that Garcia’s on-course 
success didn’t justify the fees he was 
paid, meaning that a large portion of the 
compensation—but not all—was for the 
use of his image:

• 65%  royalty income, tax-exempt 
under applicable treaty.

• 35% compensation for personal 
services, taxed at ordinary rates and 
subject to apportionment.
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Income Tax:  
Signing Bonuses

Early state court cases 

• Signing bonuses did not qualify as income 
earned for services and therefore could not 
be apportioned. 

Later rulings (specifically in California and 
Wisconsin) 

• Narrowed the scope of what actually 
qualified as a true signing bonus.

• Result:  nearly all signing bonuses are 
considered income for services and 
therefore are properly apportioned to all 
states in which services were performed.
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Income Tax:  
Signing Bonuses

• Clark v. N.Y. State Tax Comm'n, 86 A.D.2d 
691, 691 (Ct. App. 1982).

• Clark, a hockey player from the 
University of New Hampshire, signed a 
contract with the Boston Bruins for the 
1974-75 NHL season that included a 
signing bonus of $20,000.

• During the fall of 1974 Clark was 
assigned to the Bruins minor league 
affiliate in Rochester, New York, where 
he played the first part of the NHL 
season.

On January 7, 1982, the court ruled that 
because  Clark and the Boston Bruins were 
both nonresidents of NY, receipt of the "signing 
bonus" was not in connection with the 
subsequent performance of the contract in NY 
and thus should not be allocated to NY.
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Income Tax:  
Signing Bonuses

In the Matter of the Appeal of George and Sheila J. Foster, 
California State Board of Equalization (1984)

• Foster, an outfielder for the Cincinnati Reds and a 
nonresident of California during the 1979 tax year, 
argued that a signing bonus of $400,000 was not 
attributable to any games played in the state of 
California and should not be subject to 
apportionment there.

• Issue: should the $400,000 in compensation 
should be categorized as a signing bonus 
received for exclusive signing rights by the 
team (not subject to apportionment) or as a 
playing bonus received as compensation for 
services performed (subject to 
apportionment).

• On November 14, 1984 the court ruled that Foster's 
"playing bonus was plainly distinguishable from 
that of a signing bonus in both custom and practice, 
and the disputed $400,000 portion of Foster's 
salary clearly represented compensation for his 
services and should be apportioned to the state of 
California." 



Income Tax:  
Signing Bonuses

In re Dorsey, 1989 Wis. Tax LEXIS 8 (Tax App. Comm'n 
1989)

• Following New York and California, Wisconsin's In re 
Dorsey provides the ruling that all subsequent cases 
have directly or indirectly followed. 

• Dorsey, a linebacker out of the University of 
Connecticut, was drafted in the fourth round of the 
1984 NFL draft by the Green Bay Packers. 

• He signed a three-year contract with the team that 
included a "signing bonus" that was to be received at 
the time he signed the contract. As a resident of 
Connecticut and nonresident of Wisconsin, at issue 
was Dorsey's failure to apportion the signing bonus to 
the state of Wisconsin. He argued no apportionment, 
as the signing bonus did not relate to the performance 
of services.

• On November 14, 1984 the court ruled that Foster's 
"playing bonus was plainly distinguishable from that 
of a signing bonus in both custom and practice, and 
the disputed $400,000 portion of his salary clearly 
represented compensation for his services and should 
be apportioned to the state of California." 



Resident vs. 
Nonresident

• NY State Residency (example) 

Domicile in NYS

• You have only one domicile even if you have 
more than one home. 

• Your domicile is a permanent legal home 
that you intend to use for an indefinite or 
unlimited period, and to which, when 
absent, you intend to return. The question of 
your domicile is mainly a matter of your 
intention, as indicated by your actions. 

• No domicile in NYS but taxpayer maintains a 
permanent place of abode in NYS for more 
than 11 months of the year, and spends 184 
days or more in NYS during the tax year. (Any 
part of a day is a day.)

• Reciprocal Agreements

• Federal tax purposes: taxpayer’s tax home 
also key.  May limit travel expenses while 
away from “home.” 

In 2007 the New York State Division of Tax Appeals 
determined that Derek Jeter acquired and maintained a 

New York domicile and therefore was required to pay 
NY state resident tax.
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Tax Cuts and 
Jobs Act of 2017

41 • Changed the current progressive tax rate 
structure

• Lowered highest individual tax rate 
from 39.6% to 37%

• Doubled the standard deduction (single 
$12,000, married $24,000)

• Eliminated $4,050 personal and dependency 
deductions

• Limited  state and local tax itemized 
deduction  ($5,000 single, $10,000 married)

• Eliminated many deductions, including:
• Job Expenses (misc. itemized 

deductions in excess of 2% floor)
• Agent fees
• Union dues
• Training and/or conditioning 

expenses
• Financial advisor and tax 

preparation fees



TCJA:  Mitigating 
the Effect on 
Performers

Does the decrease in the tax rate from 39.6% to 
37% 

(savings of 2.6%) outweigh the loss in itemized 
deductions?

• Everyone is affected differently, as every 
individual’s situation is unique.

• All athletes benefit from the lower tax rate.

• However, athletes who play in states and 
cities with high taxes experience a greater 
loss in deductions, which erodes their tax 
savings.

• In contrast, those in states or cities with low 
or no income tax experience a greater tax 
savings. 
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TCJA:  Mitigating the Effect 
on Performers

Using the average NHL salary of $2,916,316 
(2018):

• The table shows teams for which 
players’ taxes increased overall as a 
result of the limit on the State and 
Local Tax Deduction.

• The average player in New York City 
and California experienced the largest 
erosion of their tax savings because of 
the limitation.

• Their tax bill increased by more 
than 5%.

Team
Federal Tax 
Difference

Pct. 
Change

Washington 
Capitals $12,620.82 1.23%

Buffalo Sabres $12,694.68 1.24%

Minnesota Wild $22,167.19 2.18%

Los Angeles Kings $52,106.84 5.27%

Anaheim Ducks $52,388.39 5.30%

San Jose Sharks $52,388.39 5.30%

New York Rangers $56,621.86 5.76%

New York 
Islanders $56,767.57 5.77%



TCJA:  Mitigating the Effect 
on Performers

Using the average NHL salary of $2,916,316 
(2018):

• The table shows teams for which 
players’ taxes decreased overall, 
despite the limitation on the State and 
Local Tax Deduction.

• Players in states with no income tax 
realized the greatest savings in federal 
taxes: Florida, Tennessee, and Arizona.

• The average player’s tax bill 
decreases by more than 6%.

Team
Federal Tax 
Difference

Pct. 
Change

Dallas Stars -$67,898.52 -6.13%

Florida 
Panthers -$67,898.52 -6.13%

Nashville 
Predators -$67,898.52 -6.13%

Las Vegas 
Golden 
Knights -$67,898.52 -6.13%

Tampa Bay 
Lightning -$67,898.52 -6.13%

Chicago 
BlackHawks -$40,257.58 -3.73%

Arizona 
Coyotes -$34,074.72 -3.17%

Colorado 
Avalanche -$32,149.12 -3.00%



Case Study: 
Jimmy Garoppolo

• Jimmy Garoppolo’s five-year, $137.5 
million contract with the San 
Francisco 49ers will cost him an 
additional $3 million in taxes under 
the new tax law.

• That same contract would net him 
$2.5 million more in Jacksonville

• The total discrepancy between the 
two states amounts to increases $5.5 
million after the new tax law


