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ERISA Preemption:
Litigation Implications

• Complete Preemption & Removal

• Conflict or “Defensive” Preemption

• Exemptions and Exceptions

• Questions
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Complete Preemption & Removal

• ERISA § 502(a) – Complete or “super” preemption

• Aetna Health Inc. v. Davila, 542 U.S. 200, 209, 216 
(2004) (“any state-law cause of action that 
duplicates, supplements, or supplants the ERISA 
civil enforcement remedy conflicts with the clear 
congressional intent to make the ERISA remedy 
exclusive and is therefore pre-empted” by ERISA 
§ 502(a); “Congress' intent to make the ERISA civil 
enforcement mechanism exclusive would be 
undermined if state causes of action that 
supplement the ERISA § 502(a) remedies were 
permitted, even if the elements of the state cause 
of action did not precisely duplicate the elements 
of an ERISA claim.”).
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Complete Preemption & Removal

• Removal of state law complaint supported by 
complete/super preemption, but not by 
conflict/defensive preemption (but check for 
diversity jurisdiction).

• Metropolitan Life Ins. Co. v. Taylor, 481 U.S. 
58, 63 (1987) (“One corollary of the well-
pleaded complaint rule developed in the case 
law, however, is that Congress may so 
completely pre-empt a particular area, that 
any civil complaint raising this select group of 
claims is necessarily federal in character.”). 
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Conflict/Defensive Preemption

• ERISA § 514(a) – ERISA “shall supersede any 
and all State laws insofar as they may now or 
hereafter relate to any employee benefit 
plan … .”  (**but see savings/deemer clauses)

• ERISA's statutory preemption clause operates 
to preempt state law causes of action “even 
when the state action purports to authorize a 
remedy unavailable under the federal 
provision.”  Ingersoll–Rand Co. v. McClendon, 
498 U.S. 133, 144 (1990).
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Conflict/Defensive Preemption

• A state law has an impermissible 
connection with a ERISA plan if it:

• Mandates employee benefit structures 
or their administration

• Binds employers or plan administrators 
to specific choices or prevents uniform 
administration

• Provides an alternative enforcement 
mechanism to ERISA’s civil 
enforcement provisions
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Conflict/Defensive Preemption

• Courts have applied ERISA’s preemption rules to some 
of the more common state laws that govern plans (or 
would govern but for ERISA preemption):

Anti-Subrogation Laws Debt Collection/Vicarious 

Liability Laws

Garnishment Laws Notice Prejudice Rules Slayer Statutes

Any Willing Provider Laws Domestic Relations Laws Health Care Databases Paid Leave Policies Stop-Loss Insurance Laws

Assignment of Benefits Employee Misclassification Mandated Benefits Laws Pharmacy Benefit Manager 

Laws

Taxes on Paid Health Claims

Attorneys’ Fees Employee Discrimination Market Participation 

Doctrine

Privacy Laws Unfair/Deceptive Business 

Practice Laws

Bad Faith Claims External Review Laws Medical Malpractice & 

Licensure Laws

Promissory Estoppel Wage Withholding Laws

Breach of Contract Fair Share Laws Mental Health Parity Laws Prompt Pay Laws Whistleblower and 

Retaliatory Discharge Claims

Conversion Policies Firestone 

Language/Discretionary 

Clauses

Mini-COBRA and other 

Supplemental Coverage 

Laws

Property Laws: Escheat and 

Unclaimed Property

Coordination of Benefits FMLA/Leave Laws Negligence/Tort Claims Severance Pay Programs

Criminal Laws Fraudulent Inducement 

Claims
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Exemptions & Exceptions

• Statutory Exceptions: 29 U.S.C. § 1003(b)
• Church Plans

Advocate Health Care Network v. 
Stapleton, 581 U.S. ___ (2017) (plan 
maintained by principal-purpose 
organization qualifies as “church plan” 
regardless of who established it).

• Government Plans (**but see associations)
governmental plans need only be 
established or maintained by governmental 
organization
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Exemptions & Exceptions

Regulatory Exemptions:
 Payroll Practices

 29 C.F.R. § 2510.3-1(b)

 Most commonly-litigated is the short-
term disability provision in (b)(2).
 Payment of employee's normal compensation

 Out of employer's general assets

 During periods of time in which employee is 
physically or mentally unable to perform job
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Exemptions & Exceptions

Regulatory Exemptions:
 “Safe Harbor” Plan (voluntary benefits)

 29 C.F.R. § 2510.3-1(j)

 Most commonly-litigated are Aflac-type 
benefits.
 No employer contributions whatsoever

 Completely voluntary for employee

 Employer does not violate “endorsement” 
rules, only collects/remits payroll premiums

 No consideration given to employer (**admin)
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QUESTIONS?
nancy@pridgenlaw.com
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Summary

• Health and Welfare Benefits
– Insured v. self-insured

– Exceptions 

– Recent developments

• Retirement Benefits
– Is there a plan?

– Exceptions

– Recent developments
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Insured v. Self-Insured

• “relates to” prong of express preemption . . .

– but there is a “savings” clause for certain state insurance 
laws 

– except that ERISA plans cannot be “deemed” to be 
insurance company

• Going self-insured generally allows a plan 
sponsor to avoid state mandates . . . always be 
warry of exceptions, though 
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Select Exceptions 

• Not an ERISA plan to begin with . . .

– Voluntary benefits

• Governmental plans

• Church plans

• Multiple Employer Welfare Arrangements (MEWA)

– Association health plans?
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Recent Developments – Non-discretionary 
Clauses
• Since Firestone Tire & Rubber Co., v. Bruch, 489 U.S. 101 (1983), federal courts 

have typically reviewed ERISA benefit denials under an abuse of discretion 
standard where the plan contains a “discretionary clause”

• Many states have tried to prohibit this discretionary review
• Sometimes it is upheld:

– Fontaine v. Metropolitan Life Ins. Co. (7th Cir. 2015) (finding no ERISA preemption 
because the statutory provision was specifically directed toward entities engaged in 
insurance and it substantially affected risk pooling arrangement between insurer and 
insured)

• Sometimes it is not: 
– Williby v. Aetna Life Ins. Co. (9th Cir. 2017) (reasoning that the saving clause did not 

apply to the self-funded disability claim at issue, and state insurance regulations 
operating on the self-funded plan were ERISA preempted)

– Ariana M. v. Humana Health Plan of Texas Inc. (5th Cir. 2017) (finding that Pierre 
deference survives the Texas statute because this standard of review is not affected by 
eliminating the plan’s discretionary clause)

• ERISA practitioners should consider plan’s choice of law and venue provisions
• But it seems likely that most courts will conclude that self-insured ERISA plans 

are exempt from the application of these prohibitions under the deemer
clause
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Recent Developments – Auto-Enrollment

• DOL Information Letter to Julie A. Spiezio (Dec. 4, 
2018) - confirmed that ERISA preemption applies to a 
state law to the extent that it "limits, prohibits, or 
regulates" an employer's automatic enrollment 
feature
– DOL has previously issued guidance (Advisory Opinion 

2008-02A) that ERISA preempted state laws that attempt 
to govern automatic enrollment in ERISA-covered plans, 
including disability and other welfare benefit plans

• Note: does not address fiduciary concerns, such as 
disclosures that may be necessary 
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Recent Developments - Conversion

• Most insured plans include a conversion option -- such an 
option is often required as a condition of state insurance law

• DOL has reviewed a Minnesota insurance law and found 
conversation rights were not preempted (i.e. savings clause 
applied) (DOL Advisory Opinion 96-03A)

• However, most of the courts that have addressed the issue 
hold that participants and beneficiaries must enforce their 
rights to conversion coverage under ERISA and that state-law 
remedies are unavailable 
– Reasoning that either:

• the person must be in an eligible class of beneficiaries covered by an ERISA 
plan in order to have a conversion benefit; or 

• the conversion policy is merely an extension of the ERISA plan and therefore a 
part of the ERISA plan  

– Recent case: Reynolds v. Metro. Life Ins. Co (9th Cir. 2017)
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Recent Developments – Mental Health 
Parity

• MHPAEA provides:
– it does not preempt any state law that establishes, implements, or 

continues in effect any standard or requirement solely relating to 
health insurance issuers in connection with group health insurance 
coverage, except to the extent that the state law prevents application 
of an ERISA Part 7 mandate (so state laws generally applicable to 
insured plans insofar as they’re more stringent than MHPAEA)

– However, it does not affect ERISA preemption (so state laws generally 
not applicable to self-insured plans)

• Case history shows mixed results, but recent action 
includ:
– Sand-Smith v. Liberty Life Assurance Co. of Bos. (D. Mont. 

2017) 

– Hansen v. Group Health Plan Cooperative (9th Cir. 2018)
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Recent Developments – Information Claims

• Gobeille v. Liberty Mut. Ins. Co., 136 S. Ct. 936, 947 
(2016) - Supreme Court held that ERISA preempted, 
as applied to ERISA plans, a Vermont law requiring 
certain entities to report health care claims 
information for inclusion in a state health care 
database 
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Recent Developments - Privacy Breach 
Reporting

• Does HIPAA preclude application of ERISA preemption? 
– According to HHS, this is not the case (65 Fed. Reg. 82461, 82483 and 

82582 (Dec. 28, 2000))

• Surprisingly few cases have addressed whether state 
laws governing health information privacy and security 
are preempted by ERISA 
– Will Gobeille have an impact? . . . considerable uncertainty

• In a 1980 advisory opinion, the DOL took the position 
that the California Confidentiality of Medical 
Information Act, which would have required self-
insured health plans to obtain authorizations from 
participants before requesting medical information 
from providers, was preempted by ERISA
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Recent Developments – Claims Taxes

• In July 2016, the Sixth Circuit addressed whether ERISA 
preempted a Michigan state law imposing a one-percent 
tax on health claims paid by ERISA group health plans, 
TPAs, and other entities for services rendered in the state 
for Michigan residents (Self-Insurance Inst. of Am., Inc. v. 
Snyder, 827 F.3d 549, 553 (6th Cir. 2016))

• Upheld the state law reasoning that the Michigan law:
– Does not directly regulate integral aspects of ERISA, but is 

intended to generate funds for Michigan’s obligations under 
Medicaid, and

– Is largely intended to collect taxes, not data (though the law 
does involve reporting and recordkeeping)
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ERISA Preemption and Retirement Plans

• Fort Halifax analysis – is there even a plan?

– An employee benefit plan “by nature requires an ongoing 
administrative program to meet the employer's obligation”

– Law required employers to pay a one-time lump sum upon 
a single event

– Supreme Court ruled this was insufficient to be a “plan” 
giving rise to ERISA preemption
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ERISA Preemption and Retirement Plans

• “Employee pension benefit plan” – plan that is:

– established or maintained by an employer or by an 
employee organization

– provides retirement income or results in a deferral of 
income for periods extending to the termination of 
covered employment or beyond

• But certain types of plans are excluded from ERISA 
coverage even if they meet this definition
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ERISA Preemption and Retirement Plans

• Excluded plans:

– Governmental plans - plans established or maintained for 
its employees by the federal government, a state 
government or political subdivision thereof, or by any 
agency or instrumentality of any of the foregoing

• Skornick v. Principal Fin. Grp., No. 18-CV-4324 (S.D.N.Y. 2019)

– Public library was not a governmental employer
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ERISA Preemption and Retirement Plans

• Excluded plans:

– Church plans - plans established and maintained by a 
church or by a convention or association of churches

• Advocate Health Care Network et al v. Stapleton et al, 137 S.Ct. 
1652 (2017)

• Medina v. Catholic Health Initiatives, 877 F.3d 1213 (10th Cir. 2017)
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ERISA Preemption and Retirement Plans

• Excluded plans:

– Non-ERISA 403(b) Plans
• An ERISA employee pension benefit plan must be “established or 

maintained by an employer or by an employee organization”

• If employer’s involvement with a 403(b) is limited, it will not be 
considered established or maintained by the employer, and ERISA 
will not apply
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ERISA Preemption and Retirement Plans

• Bonus exception

– Payments made as bonuses for work performed are not 
“employee pension benefit plans” unless the payments are 
systematically deferred to termination of covered employment 
or beyond, or so as to provide retirement income to employees

– Generally excludes:

• Short- and long-term cash incentive plans

• Stock-based compensation plans

• Change-in-control payments

• Retention bonuses

– Tolbert v. RBC Capital Markets Corps., 758 F.3d 619 (5th Cir. 
2014)
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ERISA Preemption and Retirement Plans

• State-sponsored retirement savings plans

– Intended to provide a plan to employees who would not 
otherwise have access to one

– Several states have enacted legislation:
• Mandatory plans.  California, Connecticut, Illinois, Maryland, and 

Oregon

• Voluntary plans.  Massachusetts, New Jersey, New York, Vermont, 
and Washington
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ERISA Preemption and Retirement Plans

• State-sponsored retirement savings plans

– 1975 DOL guidance exempted employer payroll deductions 
to IRAs if certain conditions were met

• Required that participation be “completely voluntary for 
employees”

– Because of concern that automatic enrollment would not 
be “completely voluntary,” DOL issued additional guidance 
in 2016

– In 2017, Congress reversed DOL’s 2016 guidance under the 
Congressional Review Act
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ERISA Preemption and Retirement Plans

• State-sponsored retirement savings plans

– CalSavers
• Requires California employers with five or more employees to 

facilitate CalSavers if they don’t offer an employer-sponsored 
retirement plan

– Program opens on July 1, 2019, with staggered deadlines for 
employer participation based on employer size

• CalSavers accounts are Roth IRAs (traditional IRAs will be offered 
as well)

• Employees are automatically enrolled

35



ERISA Preemption and Retirement Plans

• State-sponsored retirement savings plans

– Howard Jarvis Taxpayers Ass’n v. Cal. Secure Choice Ret. 
Sav. Program, 2019 WL 1430113 (E.D. Cal. 2019)

• Litigation is on-going

• In granting motion to dismiss (with leave to amend), Court 
indicated that CalSavers was not preempted by ERISA

– CalSavers does not govern a central matter of an ERISA plan’s 
administration

– CalSavers does not interfere with nationally uniform plan 
administration
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“Killer” or “Slayer” Statutes

• Most states have laws that prohibit a beneficiary 
who kills a plan participant from receiving plan 
benefits
– Whether beneficiary needs to be accused, indicted, or 

convicted depends on the state

– For example, in Illinois:
• Determination may be made by any court of competent 

jurisdiction separate and apart from any criminal proceeding 
arising from the death

• Person convicted of first degree murder or second degree murder 
of decedent is conclusively presumed to have caused the death 
intentionally and unjustifiably
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“Killer” or “Slayer” Statutes

• Laborers’ Pension Fund v. Miscevic, 880 F.3d 927, 934 
(7th Cir. 2018)

– Wife with history of serious mental illness killed her 
husband

– Found not guilty by reason on insanity

– Both the wife and legal representatives of the couple’s 
minor child sought the deceased husband’s pension 
benefits

– Plan filed interpleader action to determine proper 
beneficiary
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“Killer” or “Slayer” Statutes

• Laborers’ Pension Fund v. Miscevic, 880 F.3d 927, 934 
(7th Cir. 2018)

– ERISA does not preempt state slayer statutes:
• Egelhoff v. Egelhoff, 532 U.S. 141 (2001)

– ERISA preempted statute that revoked beneficiary 
designations on dissolution of marriage

– Dicta suggesting slayer statutes might be different

• Most states have slayer statutes, so no interference with uniform 
national administration

• Congress could not have intended otherwise
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