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Fiduciary 
Responsibilities Under 
ERISA
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ERISA Fiduciary Responsibilities
• Section 404 of ERISA sets forth the basic rules on the responsibilities of fiduciaries under 

ERISA as follows:

• a fiduciary shall discharge his or her duties with respect to a plan solely in the 
interest of the participants and beneficiaries and -

• for the exclusive purpose of:

• providing benefits to participants and their beneficiaries

• defraying reasonable expenses of administering the plan

• with the care, skill, prudence, and diligence under the circumstances then prevailing 
that a prudent person acting in a like capacity and familiar with such matters would 
use in the conduct of an enterprise of a like character and with like aims

• by diversifying the investments of the plan so as to minimize the risk of large losses, 
unless under the circumstances it is clearly prudent not to do so

• in accordance with the documents and instruments governing the plan insofar as 
they are consistent with the provisions of ERISA 9



Liability for Breach of Fiduciary Duty
• Under ERISA section 409, a plan fiduciary who breaches his or her fiduciary duty 

under ERISA shall be personally liable to:
• make good to the plan any losses to the plan resulting from the breach; and
• restore to the plan any profits which the fiduciary has made through the use 

of plan assets. 
• The court may grant any other equitable or remedial relief as the court deems 

appropriate, including removal of the fiduciary.
• The Secretary of Labor or a participant, beneficiary or fiduciary may bring a civil 

action for appropriate relief under Section 409.
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Article III and ERISA
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Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992)

To establish standing under Article III of the Constitution, a plaintiff must 
demonstrate that:

1. He or she suffered an injury in fact that is concrete, particularized, and actual or 
imminent, 

2. The injury was caused by the defendant, and

3. The injury would likely be redressed by the requested judicial relief.
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Wilmington Shipping Co. v. New England Life Ins. 
Co., 496 F.3d 326 (4th Cir. 2007)

• The plaintiff argued that he had Article III standing because, once the pension plan was 
terminated, he was no longer able to receive a lump sum distribution of his pension 
benefits. 

• The Fourth Circuit found that the right to receive the pension benefit in the form of a 
lump sum was protected by ERISA. Also held that the plaintiff’s argument was “no less 
concrete because the benefit to him from a favorable outcome in this litigation would 
derive from the restored financial health of the Plan.”

• The court also found that the plaintiff had Article III standing, relying on a distinction 
between PBGC’s role as guarantor of unpaid but guaranteed benefits and its role as 
statutory trustee for a distress-terminated plan. 

• The court reasoned that PBGC, as trustee, would be obligated to pay non-guaranteed 
benefits, if possible, out of the plan assets and out of any potential recovery in the suit 
against the prior plan fiduciaries, and would not assume its role as guarantor until those 
assets ran out.
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Kendall v. Employees Retirement Plan of Avon 
Prods., 561 F.3d 112 (2d Cir. 2009)

• In Kendall, the plaintiff alleged that she suffered an injury-in-fact because the defendants’ alleged 
violations of ERISA allegedly caused her to receive less in benefits than she would have received 
under a plan that did not violate ERISA. She alleged that, were the plan amended to eliminate a 
social security offset and to compute Average Final Compensation differently, her benefits would 
be increased.  

• Second Circuit held: 
• “To qualify as a constitutionally sufficient injury-in-fact, the asserted injury must be concrete 

and particularized as well as actual or imminent, not conjectural or hypothetical.” 
• For a plaintiff to bring his claim for monetary relief under ERISA, he must “satisfy the 

strictures of constitutional standing by demonstrating individual loss, to wit, that [he has] 
suffered an injury-in-fact.” 

• ERISA Section 404 “does impose a general fiduciary duty to comply with ERISA, but it does 
not confer a right to every plan participant to sue the plan fiduciary for the alleged ERISA 
violations without a showing that they were injured by the alleged breach of the duty.” 

• The Second Circuit found that the Kendall plaintiff had failed to show an injury-in-fact because 
she was alleging “an injury based on an as-yet-to-be-determined increase in benefits as a result of 
elimination of the Offset or general amendments to the Plan,” and had “concede[d] that her 
future benefits under a modified Plan that conforms to ERISA are not yet determined.”  The 
plaintiff’s claim was “speculative and therefore d[id] not constitute an injury-in-fact.”  
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Paulsen v. CNF Inc., 559 F.3d 1061 (9th Cir. 2009)

• Ninth Circuit held that participants in a distress-terminated ERISA plan under the 
control of the Pension Benefit Guaranty Corporation (PBGC), lacked Article III 
standing to bring claims for breach of fiduciary duty against prior plan fiduciaries 
relating to the loss of retirement benefits.  

• Losses were alleged to result from a spinoff of the underperforming corporate 
division in which the plan participants had worked and the contemporaneous 
spinoff of a portion of the corporation’s defined benefit pension plan.

• The court held that the plan participants could not satisfy the redressability 
element for Article III standing. A violation of 29 U.S.C. § 1109 for breach of 
fiduciary duty inures to the benefit of the plan as a whole, and not to an 
individual beneficiary. Therefore, any recovery would be paid to PBGC, and PBGC
was under no obligation to pay any of the plan participants any benefits above 
the statutory minimum.

• The court distinguished the Fourth Circuit’s Wilmington Shipping decision, 
holding that the decision's requirement that PBGC pay all non-guaranteed 
benefits to plan participants in a distress-terminated plan contradicted PBGC’s 
superior statutory power to pool and disburse assets as it sees fit. 
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Spokeo, Inc. v. Robins, 136 S.Ct. 1540 (2016)
• Held that a plaintiff does not automatically have an injury-in-fact when a statute grants plaintiff a 

right and authorizes a cause of action– there must also be a concrete injury.

• Fair Credit Reporting Act claim.  Plaintiff alleged a report regarding him contained incorrect 
information, including an incorrect zip code, and that he was older than he was, married, and 
affluent, which he said harmed him as he was trying to find a job.  The Court commented that it 
could not see how the disclosure of an incorrect zip code could cause actual harm. 

• Test applied: 
1. Injury must be concrete and particularized.  
2. A risk of real harm is concrete. 
3. Violation of a procedural right granted by statute can constitute an injury in fact. 

• The Court remanded the case for further review. 

• Justice Thomas’s concurrence: “[I]f Congress has created a private duty [under the FCRA] owed 
personally to Robins to protect his information, then the violation of the legal duty suffices for 
Article III injury in fact.  If that provision, however, vests any and all consumers with the power to 
police the ‘reasonable procedures’ of Spokeo without more, then Robins has no standing to sue 
for its violation absent an allegation that he has suffered individualized harm.” 
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The Supreme Court’s 
Thole v. U.S. Bank, N.A.
Decision
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Thole v. U.S. Bank, N.A., 873 F.3d 617 (8th Cir. 
2017)
• Participants in the U.S. Bank defined benefit pension plan brought action for 

fiduciary breach and prohibited transactions against the plan’s fiduciaries. 
• Plaintiffs alleged that the fiduciaries imprudently invested the plan’s entire 

portfolio in equities, including over 40% of the plan’s assets in parent company 
U.S. Bancorp’s own mutual funds, resulting in $1.1 billion in losses to the plan.

• The plan became underfunded in 2008, where it remained through the filing of 
the lawsuit in 2013. 
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Thole v. U.S. Bank, N.A., 873 F.3d 617 (8th Cir. 
2017)
• The district court ruled that plaintiffs had standing because defendants’ alleged 

breaches caused an increased risk of default to the plan.
• Defendants then made $311 million in voluntary excess contributions to the plan, 

causing it to again become overfunded.  The court then dismissed the case as 
moot.  

• Eighth Circuit: dismissal affirmed on the grounds that plaintiffs lacked statutory 
standing because no injury exists where a DB plan is overfunded.

• Broke from Second, Third and Sixth Circuits.

19



Thole v. U.S. Bank N.A., 590 U.S. __ (2020)

• Majority opinion by Justice Kavanaugh, joined by Chief Justice Roberts and Justices 
Thomas, Alito, and Gorsuch

• Thole and Smith so far received their full monthly benefits and will receive their monthly 
amount for life

• Supreme Court found that plaintiffs do not have Article III standing and rejected all four 
theories of standing:

1. ERISA defined benefit plan participants possess an equitable or property interest 
in the plan similar to beneficiaries of a private trust,

2. Plaintiffs have standing as representatives of the plan, 

3. ERISA affords participants a general cause of action to sue for restoration of plan 
losses and other equitable relief, and

4. If plan participants may not sue to target perceived fiduciary misconduct, no 
one will meaningfully regulate plan fiduciaries.
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1. Trust Theory
• Trust-based theory of standing fails because participants in a defined benefit plan 

are not similarly situated to the beneficiaries of a private trust or to the 
participants in a defined contribution plan. 

• Benefits to private trust beneficiaries and defined contribution plan 
participants depend on how well the trust is managed.

• Benefits to defined benefit plan participants are fixed regardless of how well 
or poorly the plan is managed.

• Plaintiffs’ benefits are not tied to the value of the plan. This is more in the nature 
of a contract instead of a trust. 

21



2. Representatives of Plan
• In order to claim the interest of others, the litigants must still suffer an injury in 

fact giving them a sufficiently concrete interest in the outcome of the issue in 
dispute. 

• No injury in fact here because plaintiffs both received their fixed benefits 
regardless of whether plan was underfunded or overfunded.

• Plaintiffs have not been legally or contractually appointed to represent the plan. 
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3. ERISA Cause of Action
• Supreme Court has rejected the argument that “a plaintiff automatically satisfies 

the injury-in-fact requirement whenever a statute grants a person a statutory 
right and purports to authorize that person to sue to vindicate that right.” Spokeo, 
Inc. v. Robins, 578 U.S. __ (2016).

• Article III standing requires a concrete injury even in the context of a statutory 
violation.
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4. Argument that no one will meaningfully 
regulate plan fiduciaries
• Employers and shareholders possess strong incentives to root out fiduciary 

misconduct because the employers are entitled to plan surplus and are often on 
the hook for plan shortfalls.

• The Department of Labor has a substantial motive to aggressively pursue 
fiduciary misconduct, particularly to avoid financial burden to federal government 
(Pension Benefit Guaranty Corporation).

• Fiduciaries can sue other fiduciaries and have incentive to do so. 
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Increased Risk of Harm
• Justice Kavanaugh leaves an open avenue for participants to potentially have 

standing based on an increased-risk-of-harm theory.
• United States filed an amicus brief arguing plan participants in a defined-benefit 

plan have standing if the mismanagement of the plan was so egregious that it 
substantially increased the risk that the plan and the employer would fail and be 
unable to pay the future participants future pension benefits. Clapper v. Amnesty 
Int’l USA, 568 U.S. 398, 414, n.5 (2013).
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• This argument does not work for Thole because:
1. Plaintiffs did not assert this theory of standing in its case, and 
2. The complaint did not plausibly and clearly claim alleged mismanagement 

substantially increased the risk that the plan would be unable to pay pension 
benefits.
• A bare allegation of plan underfunding does not itself demonstrate a substantially 

increased risk that the plan and the employer would both fail to pay benefits.

Increased Risk of Harm
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• Justice Kavanaugh also notes that an increased-risk-of-harm theory may not be 
available for participants whose benefits are guaranteed in full by the federal 
PBGC. 

• If a defined benefit plan is mismanaged into plan termination, the federal PBGC 
by law acts as a backstop and covers the vested pension benefits up to certain 
amount and often in full. 

Increased Risk of Harm
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Concurring Opinion
• Concurring opinion by Justice Thomas, joined by Justice Gorsuch
• Objects to the use of trust law as the starting point for interpreting ERISA.

• Should use statutory interpretation especially because the statutory definition 
of fiduciary departs from the common law. 

• Petitioners claim a private right under ERISA to establish standing, but the 
fiduciary duties created by ERISA are owed to the plan, not petitioners. 

• Although ERISA establishes certain causes of action, it does not create a private 
right. 
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Dissenting Opinion
• Dissenting opinion by Justice Sotomayor, joined by Justices Ginsburg, Breyer, and 

Kagan. 
• Effect of decision is that pensioners may not bring a federal lawsuit to stop or sue 

mismanagement until pensions are on the verge of default. The purpose of ERISA 
and fiduciary duties is to prevent retirement plan failure in the first place.

• ERISA and plan documents explicitly mandate all assets be handled prudently and 
loyally, but decision suggest that beneficiaries should endure mismanagement so 
long as the Federal Government is there to pick up the bill.
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Dissenting Opinion
Justice Sotomayor offers at least 3 concrete injuries to establish standing:
1. Petitioners have an interest in their retirement plan’s financial integrity, exactly 

like private trust beneficiaries have in protecting their trust,
2. A breach of fiduciary duty is a cognizable injury, regardless of whether that 

breach caused financial harm or increased a risk of nonpayment, and
3. Petitioners have standing to sue on their retirement plan’s behalf.
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Post-Thole Article III 
Decisions
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Post-Thole Cases: Pension
Overstreet v. Mayberry, 603 S.W.3d 244, 257 (Ky. 2020)
• Eight participants in the Kentucky Retirement System pension plan sued KRS 

trustees for allegedly using a reckless investment strategy to address a funding 
shortfall

• Kentucky Supreme Court dismissed for lack of standing (under the Kentucky 
Constitution)

• Although the plaintiffs alleged that KRS was severely underfunded, they did not 
allege “that the Commonwealth will be unable to cover the shortfall by increasing 
its contribution to the system or that, in the event of plan termination, the 
Commonwealth would be unable to pick up the tab directly.”

• Note: A state cannot declare bankruptcy
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Post-Thole Cases: Pension
Ely v. Board of Trustees of PACE Industry Union-Management Pension Fund, 334 
F.R.D. 289, 296 (D. Idaho 2020)
• Participant in multiemployer pension plan in critical status challenged the 

rehabilitation plan adopted by the plan’s sponsor.
• Court distinguished Thole

• Challenged conduct here involves sponsor, not fiduciaries
• Pace pension plan is in “critical status”
• Court’s inquiry covers redressability in addition to injury-in-fact

• Court dismissed for lack of standing
• Plaintiff had not demonstrated (at summary judgment) that it was “likely” 

rather than “speculative” that judicial intervention would redress his injury
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Post-Thole Cases: Church Plan
Sanzone v. Mercy Health, 954 F.3d 1031, 1035 (8th Cir. 2020)
• Participants in a defined benefit retirement plan challenged the plan’s designation as a 

“church plan” (and its associated exemption from ERISA’s funding requirements). 
Secondarily, they challenged the constitutionality of the church plan exemption under 
the Establishment Clause.

• The district court found that the plan was properly designated a church plan, and the 
Eighth Circuit affirmed.

• As for the constitutional question, the Eighth Circuit asked the district court to consider 
four theories of standing:

• Underfunding
• Lack of ERISA funding obligations
• Lack of PBGC insurance
• Lack of ERISA notices

• On remand, the district court dismissed
• Although underfunded, plan could pay 10 years of benefits, so injury was not 

imminent
• PBGC injury would ripen only if the plan terminated while underfunded
• Plaintiffs had not alleged particular injury stemming from notices
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Post-Thole Cases: 401(k)
Boley v. Universal Health Services, Inc., 2020 WL 6381395 (E.D. Pa. 2020)
• Claims for fiduciary breach pertaining to a 401(k) plan
• Court found that individual injury was required:

• She may show injury through “[d]iminished returns relative to available 
alternative investments and high fees ... regardless of whether the plaintiff 
suffered an actual loss on his investment or simply realized a more modest 
gain.”

• The Employee may also satisfy this requirement by alleging an injury to a 
plan’s assets unrelated to specific funds, if plan participants are all assessed a 
portion of the injury.

• Court found that the standard was satisfied:
• Plaintiffs challenged a suite of target-date funds in which they had invested
• Plaintiffs challenged plan-wide administrative costs
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Post-Thole Cases: 401(k)
Ortiz v. American Airlines, Inc., 2020 WL 4504385 (N.D. Tex. 2020)
• Participants in AA 401(k) plan filed suit for breach of fiduciary duty
• Among their claims was that the plan should have offered a stable value fund as 

its income-producing, low-risk, liquid fund option
• But plaintiffs could not show that they would have elected a stable value fund if it 

had been offered
• Applying Thole, the court dismissed for lack of standing
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Mitigating Fiduciary 
Liability
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ERISA Fiduciary Best Practices
• Clear, written allocation of fiduciary duties that are followed

• Plan documents
• Charters
• Delegations

• Fiduciary protections
• Bonding, which is generally required under ERISA to protect against theft of plan 

assets
• Fiduciary liability insurance
• Indemnification by plan sponsor/employer
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ERISA Fiduciary Best Practices 
• Service arrangements with vendors

• Selection process should be prudent
• Consider Periodic RFIs and RFPs

• Fee arrangements reasonable and fairly allocated
• Contracts should have clear terms and commercially reasonable liability-allocation 

provisions
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ERISA Fiduciary Best Practices 
• Regular committee meetings

• Comprehensive minutes reflecting issues considered
• Reports as necessary from experts (e.g., investment experts, actuaries and legal 

counsel)
• Reports from delegates, including administrators
• Make decisions by majority vote
• May act between meetings; keep records of such actions
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ERISA Fiduciary Best Practices
• Standards for avoiding common issues

• No “deals” with anyone in special relationship to Plan Sponsor
• Retain outside advisors if fiduciaries do not have requisite knowledge
• When making decisions regarding investments, consider the factors identified in the 

plan’s investment guidelines
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