
Stablecoins in Commercial Transactions: 
UCC Issues With Formation and Payments 
on Blockchain, Regulatory Framework

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 
speakers. Please refer to the instructions emailed to registrants for additional information.  If you 
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

MONDAY, AUGUST 2, 2021

Presenting a live 90-minute webinar with interactive Q&A

Robin Nunn, Partner, Morgan, Lewis & Bockius LLP, Washington, D.C. & New York

Rebecca J. Simmons, Partner, Sullivan & Cromwell LLP, New York



Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com
immediately so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is 
located to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on 
the printer icon.

Recording our programs is not permitted. However, today's participants 
can order a recorded version of this event at a special attendee price. 
Please call Customer Service at 800-926-7926 ext.1 or visit Strafford’s 
website at www.straffordpub.com.

FOR LIVE EVENT ONLY

http://www.straffordpub.com/


© 2021 Morgan, Lewis & Bockius LLP

August 2, 2021

Robin Nunn
Rebecca Simmons

STABLECOINS IN COMMERCIAL 
TRANSACTIONS: 
UCC ISSUES WITH FORMATION AND PAYMENTS 
ON BLOCKCHAIN, REGULATORY FRAMEWORK



Topics

• How is a stablecoin created?
• Applying UCC concepts – Article 3, 4, and 4A
• Further UCC concepts - Article 8
• Bank regulatory considerations affecting stablecoins
• Stablecoins and securities regulation
• Central Bank Digital Currencies
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INTRODUCTION TO 
STABLECOINS



How is a stablecoin created?
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On-Chain Collateralization: crypto-backed coins

Off-Chain Collateralization: fiat-backed coins

Non–Collateralized Stablecoins: algorithmic supply control



Why stablecoins?

• Stablecoins facilitate payments in the digital assets world by allowing “on chain” 
transactions with a currency that does not fluctuate wildly in value

• Like “true” crypto currencies, stablecoins facilitate cross-border transactions
• They permit “atomic” exchanges of transactions – blockchain versus blockchain 

– and transactions using “smart contracts” (small programs that allow parties to 
set up transactions that are automated or conditional)

• They may also permit transactions to settle more quickly than transactions 
utilizing “traditional” digital currencies, like Bitcoin or ether

• They may also serve as a more reliable store of value than a digital currency 
with a rapidly fluctuating value
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Off-chain Collateralization: Fiat-backed Currency

• Backed dollar for dollar by fiat currency held on deposit in a bank
• May also be backed by other types of assets (e.g., baskets of liquid securities, 

baskets of currencies, gold), subject to regulatory and risk considerations
• May represent a claim against the issuer of the stablecoin or a share in a pool of 

assets
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On-chain Collateralization: Crypto-backed Currency

• Typically over-collateralized to account for the volatility of other cryptocurrencies
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Non-collateralized: Algorithmic Supply Control

• Tokens rely on an algorithm generated mechanically which is able to change the 
supply volume to maintain the token’s price, which is pegged to an asset

• Smart contracts automatically sell tokens if the price falls below the peg or to 
supply tokens to the market if the value increases

• Could be pegged to fiat currency like USD or real asset like Gold
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UCC: ARTICLES 3, 4 
AND 4A



UCC: Articles 3, 4 and 4A
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Settlement Finality

• Provides guidance for which 
point in a transaction a 
payment is “complete”

Discharge of Obligation

• Guidance for when a debt is 
discharged vs. merely 
suspended

• Important distinctions exist 
between payment methods 
that involve implicit 
acceptance and those that  
do not

• Stablecoins do not require 
implicit acceptance

Adverse Claims

• Following the guidelines for 
allowing an innocent third 
party to own title to a stolen 
asset creates trust and 
efficient and protects 
intermediaries



UCC: ARTICLE 8



UCC: Article 8

• Article 8 offers another method for addressing commercial law issues involved in 
holding and transferring stablecoins

• Stablecoins may be held by a customer in a “securities account” with a 
“securities intermediary” and treated as “financial assets” if the financial 
intermediary and customer agree

• Transfers of “security entitlements” to the stablecoins can be made under Article 
8, creating clear rules for timing and effect of transfers (and potentially for 
security interests)

• NOTE: Wyoming and Nebraska have created special rules that allow perfection 
of security interests by “control” for digital assets “located” in those states. 
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BANK REGULATORY 
CONSIDERATIONS



Bank Involvement in Digital Assets Generally

• Banks have provided services for cryptocurrency-related businesses for some 
time, especially deposit and payment services

• However, even in core areas of bank services, some regulators raised concerns 
regarding bank involvement in these businesses in view of operational risks 
(especially AML/KYC) and other concerns

• Although state banking regulators have permitted or actively encouraged some 
virtual asset-related activities, federal regulators have been more circumspect

• The result has been reluctance by major banks to provide operational services to 
crypto business, or even to use distributed ledger technologies to conduct 
traditional bank businesses

• Recent developments are changing that . . . .
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Bank Involvement in Issuance of Stablecoins

• When a stablecoin is backed by cash, the cash must be held in a safe depository
• Bank authority to provide this depository service, and several other cryptocurrency-related 

services, was confirmed by the OCC in 2020
– July 2020 – OCC confirmed authority to provide custody services for cryptocurrencies and related 

keys
– September 2020 – OCC confirmed authority to hold deposits that act as the reserves backing 

stablecoins where there is a hosted wallet and the coins are backed 1:1 by fiat currency
– January 2021 – OCC confirmed authority to operate independent node verification networks 

(INVNs or networks) and related stablecoins, to perform bank-permissible functions, such as 
payment activities

• Other federal bank regulators have been issuing requests for information (FDIC) and engaging 
with the banking industry to understand what activities are desirable

• State regulators continue to authorize special-purpose entities to engage in these activities
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Bank Involvement in Issuance of Stablecoins

• FinCEN and FATF are considering new rules for virtual asset service providers, 
especially those involving unhosted wallets

• International bank regulatory bodies are evaluating capital and operational risks 
arising from virtual currency activities

• Generally, bank regulators see stablecoins as less risky and more appropriate for 
bank involvement – but note ongoing commercial and other regulatory 
uncertainty
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SECURITIES LAW 
CONSIDERATIONS



Stablecoins and the Securities Laws

• All digital assets must be evaluated under the securities laws, including the Howey 
test and more recent SEC pronouncements relating specifically to digital assets

• Whether any particular stablecoin is a “security” for these purposes depends on its 
structure

• Some stablecoins backed 1:1 by bank deposits may be able to argue that they are 
not securities under the Howey test and should be viewed instead as true deposits 

• Some stablecoins that are backed by a pool of securities or digital assets that are 
viewed by the SEC as securities may be viewed as interests in that pool and subject 
to both the Securities Act and the Investment Company Act.

“Make no mistake: It doesn’t matter whether it’s a stock token, a stable value token backed by 
securities, or any other virtual product that provides synthetic exposure to underlying securities,” he 
said. “These platforms – whether in the decentralized or centralized finance space – are implicated by 
the securities laws and must work within our securities regime.”
-Gary Gensler, SEC Chair, July 2021
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CENTRAL BANK 
DIGITAL 
CURRENCIES



Central Bank Digital Currencies

• Digital currencies where the party issuing and redeeming the currency is a 
central bank

• Do not necessarily use distributed ledgers, but rely on an electronic ledger that 
is updated whenever a transaction occurs
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Central Bank Digital Currencies
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HM Revenue & Customs has 
published guidance on the UK 

tax treatment of cryptocurrencies 
(in the form of exchange tokens) 

but this does not specifically 
cover stablecoins. 

Cryptocurrencies are not treated 

as cash, but rather are treated as 

assets more akin to shares. 

Transactions in cryptocurrencies 

must be valued to calculate UK 

tax liabilities. 

The accounting treatment of 

stablecoins – whether as 

intangibles or financial assets –

may give rise to tax 

consequences. 

Stablecoins pegged to GBP may 

remove some of the issues 

caused by value fluctuations. 

• Regular savers are granted accounts with the Federal Reserve so the 
government can frictionlessly remit them new digital 
dollars, effectively creating a retail arm between central banks and 
the public

Direct Digital 
Banknotes

• The bank provides a core ledger, which records CBDC and process 
paymentsPlatform CBDC

• A government would license financial service providers who would 
store their customers' funds in a central bank account. The company 
then receives a central bank liability in return that they could 
'package' as a stablecoin, fully backed by the central bank reserves

Synthetic CBDC



Questions for holders of stablecoins

• What is the nature of the stablecoin? Is it a debt of the issuer? A receipt for assets 
held as bailee? A trust interest? Something else?

• How are the underlying assets (if any) tied to the stablecoin, and how are they 
protected for the benefit of the coin holders? Are they pledged to secure a debt to 
you? Are they protected from creditors of the issuer?

• What is the legal framework governing the stablecoin? 
• Is there a clear commercial law framework governing transfers of the stablecoins? Is 

it clear when transfers of the stablecoins are final, and what happens if there is a 
dispute?

• What protections are available to you if there is an error? If a third party has a prior 
lien on a stablecoin delivered to you?

• What happens if the issuer of the stablecoin enters insolvency proceedings? The 
custodian for the underlying assets?
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Cryptocurrencies are not treated 

as cash, but rather are treated as 

assets more akin to shares. 

Transactions in cryptocurrencies 

must be valued to calculate UK 

tax liabilities. 

The accounting treatment of 

stablecoins – whether as 
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consequences. 
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