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A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.
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printer icon.

Recording our programs is not permitted. However, today's participants can 

order a recorded version of this event at a special attendee price. Please call 

Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 

at www.straffordpub.com.
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My Practice in the Personal Injury Space

MASS TORT

LITIGATION

DRUG & MEDICAL 

DEVICE LITIGATION

PRODUCT LIABILITY 

LITIGATION
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GEOFF 

HAMBY

Plaintiff ’s Catastrophic Injury Attorney

Based in Rogers, Arkansas

Focus on Tractor-Trailer, Crane Collapse,

& Construction Worksite Cases 

Email: ghamby@baileyoliverlawfirm.com

Cell: (479) 652-5580

baileyoliverlawfirm.com
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Find a different witness?

CONFLICT CHECK

Dual Representation?
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LIMITED REPRESENTATION

“Unbundling”
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LIMITED REPRESENTATION

Is consent from current client really needed?



LIMITED REPRESENTATION

What are you disclosing?
Confidentiality Rules Scope of Representation
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LIMITED REPRESENTATION

CONTENTS

• Scope of Representation
• What does it include?
• What does it NOT include?

• No Conflict/What Happens if One Arises
• Confidentiality Rules
• Fees
• They understand & consent
• State specific stuff

• New York – They have the right to get 
someone else to represent them

• Arkansas – Names of any documents you 
will be drafting for them
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LIMITED REPRESENTATION

AR: Notice filed with scope of rep

CA: CIV-150 Form

GA: Entry of Limited Appearance
BEFORE taking any action
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MARITAL PRIVILEGES
IN CIVIL LAWSUITS
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MARITAL PRIVILEGES



Medieval origins

Accused was not 
permitted to testify in his 
own behalf because of 
his interest in proceeding.

Husband and wife were 
one, since the woman 
had “property” the 
husband was the one.

If testimony of husband 
was admissible, then 
testimony of wife 
inadmissible.

Trammel v. U.S., 445 U.S. 40, 44 
(1980).  See also Hawkins v. U.S., 358 
U.S. 74 (1958).

Most jurisdictions 
recognize some form 
of spousal privilege.  
-As of the time of the 
Trammel decision, 33 
states recognized 
privilege/

Privilege subject to 
intense criticism 
because premised on 
antiquated 
unsupported 
assumptions.  (e.g., 
preserve marital harmony, 
protect marital privacy, promote 
the socially beneficial institution 
of marriage).

Trammel v. U.S., 445 U.S. 40, 48, fn. 9 
(1980) (noting 33 states recognized 
some form of marital privilege)..

Fed. R. Evid. 501

In “a civil case, state 
law governs privilege 
regarding a claim or 
defense for which 
State law  supplies the 
rule of decision.”

Before spouse 
deposition, check state 
law on whether 
privilege exists.

Evidentiary privileges 
are not favored.

Evidentiary privileges 
are to be strictly 
construed.

Privileges are generally 
a creature of statute.  

For example, California 
law provides that:

“There is no” marital privilege 
“under this article in a civil 
proceeding brought or defended 
by a 
married person for the 
immediate benefit of his spouse 
or of himself and his spouse.”  

Cal. Evid. Code, Sect. 973(b)

EVOLUTION OF MARITAL PRIVILEGE



MARITAL PRIVILEGES

Spousal privilege, also known as marital privilege  and 
husband-wife privilege includes two types of privileges:

*Spousal Communications Privilege

*Spousal Testimonial Privilege



MARITAL PRIVILEGES

*Spousal Communications Privilege

-Shields communications made in 
confidence during a valid marriage.

-Serves to provide assurance that all   
private statements made between   

spouses will be free from public 
exposure.



MARITAL PRIVILEGES

*Spousal Communications Privilege

(a)  At the time of the communication the spouses were in a 
valid marriage; 

(b)   Communications were intended to convey information 
between spouses, and neither spouse had disclosed to 3rd

party; and 
(c)      Communications were intended to be confidential.

Generally does not apply if spouses are suing each other in a civil case or one of the spouses 
initiates a criminal  proceeding against the other one.



MARITAL PRIVILEGES

*Spousal Testimonial Privilege 

-Precludes one spouse from testifying against the other in a criminal or related proceeding.

-Split on who can invoke the privilege.  
-Some cases say that only the testifying spouse can assert privilege.  
-Other cases say eitherspouse can invoke the privilege to prevent the testimony.

-Does not survive dissolution of the marital relationship.

-No privilege exists if spouses are suing each other in a civil case, or if one of the  spouses 
initiates a criminal proceeding against the other

NOT GENERALLY APPLICABLE IN A CIVIL ACTION 



MARITAL PRIVILEGES
What to do when …

LOOSELY BASED ON REAL CASE

Shave and Clips (Ricky’s barber shop) has filed a lawsuit 
in the Court of Common Pleas Philadelphia against Lucy 
Ricardo for conversion of a large shipment of shaving 
cream. At his deposition, Ricky refuses to ask some 
question s on the basis of spousal privilege.  

Shave and Clips files a motion to compel, which is granted.   Lucy appeals.  Court finds that the 
order is an appealable collateral order.   

Should Ricky be compelled to testify that Lucy told him that she had through false pretenses 
removed the shipment of shaving cream from Shave and Clips so she and Ethel could be Santa 
Claus for the Macy’s parade?    

CAP Glass, Inc. v. Coffman, 130 A.3d 783 (Sup. Ct. Penn.  2016). 



MARITAL PRIVILEGES
What to do when …

STATUTE STATES: 

In reviewing the privilege statute, the Court found that there was no fraud exception to the 
spousal privilege.   Ricky was not required to answer questions with conversations that were 
presumptively privileged.

“Except as otherwise provided in this subchapter, in a 
civil matter neither husband nor wife shall be 
competent or permitted to testify to confidential 
communications made by one to the other, unless this 
privilege is waived upon the trial.”

But if Fred and Ethel were present, there would be no confidentiality.

What if Little Ricky was present?



MARITAL PRIVILEGES

Desi files a personal injury against the Tropicana for injuries 
sustained when he slipped and fell on his tailbone on a puddle of 
mojitos left by drunk patrons while caring his Bongo set.  His 
injuries have led to significant debilitating pain, pain medication 
addiction (and thus constipation), and unable to help around the 
house or to “love Lucy”.   

On the advise of counsel, Lucy files a consortium claim.  She has 
no idea what that is.   She’s very scared about testifying under 
oath.   At her deposition, Lucy invokes the marital 
communications privilege to every question, including the name 
of her husband and why she filed a consortium claim. 

What to do when …



MARITAL PRIVILEGES

Scope of privilege is state specific.  

“Communication” is typically spoken or written, but some jurisdictions may include 
gestures.  It does not include acts observed during the course of the marriage that 
were not intended to communicate meaning to the spouse.”

Generally the privilege is of any confidential communication between a couple and 
either party may prevent the other from disclosing.



MARITAL PRIVILEGES

Your analysis starts with what is    
relevant to a loss of consortium    
claim:

1. A loss of consortium claims involve claims of harm 
to the marriage (e.g., loss of the other’s love, 
society, affection, or sexual relations”)

2. Any communications as to the health of the  
marriage is waived by the filing of the consortium  
claim.  

THE MARITAL RELATIONSHIP IS   
THE CENTRAL ISSUE FOR A 
CONSORTIUM CLAIM



MARITAL PRIVILEGES

Evaluate the validity of privilege
Assess waiver
Preserve the issue for ruling by the Court
Reframe the question



MARITAL PRIVILEGES

Former husband is deposed in litigation brought by his former 
wife against manufacturer of medical device.   

At his deposition: 
Q. Can you summarize what you told your wife’s lawyer about the marital relationship?

A. Well, that essentially she has Munchaussen syndrome, and she has been physically 
harming herself for years.  I was married to her for 22 years when I realized that she 
been lying to me the whole time.

Q. What do you mean?

Objection spousal privilege

A. She had life and death issue every week during our marriage.  I couldn’t understand  
how she survived them.  After her last surgery, I saw her ripping out the sutures.  
The next morning she told me that she must have been allergic to the sutures 
because they all came out. 



MARITAL PRIVILEGES

Former husband is deposed in litigation brought by his former 
wife against manufacturer of medical device.   

At his deposition: 
Q. Was it your impression that she had removed the stitches either 

intentionally or accidentally?

A. Yes.

Q. Could tell us about those examples from your observation?

A. One early morning she work me up and said she was bleeding.  I 
went to the bathroom and there was blood all over the bathroom.  
Looked like someone had been sacrificed.  We found out that she 
had a puncture in her abdomen and bled out 14 units of blood. It was 
repaired.   Then it happened the day after she was released from the   
hospital.  







POSITIVES NEGATIVES

Complicated Time Consuming

RiskyLawyer Stereotype







One Full Day

Tricky Issues

Core Truths



Client’s 
Damages

Spouse’s 
Damages

Nothing
Else



CLIENT’S DAMAGES

Carol Forrest
Tommy’s Wife
Depo. Pgs. 101, 191



SPOUSE’S DAMAGES

Carol Forrest
Tommy’s Wife
Depo. Pg. 199



NOTHING ELSE

Carol Forrest
Tommy’s Wife
Depo. Pgs. 59, 172, 185



PRACTICAL TIPS
DEFENSE PERSPECTIVE

Anita Modak-Truran
Butler Snow



Taking Spouse Deposition

Case themes

Evaluate how the 
spouse may support 
your themes

Approach



TIPS FROM THE DEFENSE PERSPECTIVE

Lucy files product liability 
action against manufacturer 
of massage equipment.  

After using it on Ricky with 
bad results, Lucy thought it 
might help her lower back 
pain.  

Lucy now claims chronic pain 
disorder from her use of the 
product, in particular, she 
claims that she has pudendal
neuropathy.   Ricky has a 
consortium suit. 



TIPS FROM THE DEFENSE PERSPECTIVE

Your case themes:

1. Lucy misused the product
2. Lucy’s claims are time-barred 
3. Lucy is exaggerating her damages
4. Lucy has pre-existing pain problems
5. Lucy has psych issues
6. Lucy’s marriage has not been 

impacted 



TIPS FROM THE DEFENSE PERSPECTIVE

What should you elicit from spouse’s 
deposition?
1. Spouse’s general background: Age; health; education; 

employment history; prior marriages; convictions
2. How they met and fell in love (this should be the happy 

part of the deposition)
3. Spouse’s impressions of Lucy 
4. Spouse’s knowledge of Lucy’s pre-existing health problems
5. Spouse’s personal knowledge of the product
6. Lucy’s admissions on the use of the product
7. When Lucy knew about her claims – was it after she saw 

attorney ads; was it from her doctor
8. Impact on Lucy’s health, if any, from the incident 

(vacations, TV shows, marathons, social media)
9. Establish ways the marriage is stronger (if it is)



PRACTICAL TIPS: DEFENSE POV



PRACTICAL TIPS: DEFENSE POV

DEPOSITION

APPROACH
-Establish trust

-Elicit favorable information

-Save sensitive information for later in

deposition

-Medical records (to use or not at   

spouse deposition)


	Program Slides
	draft Program Slides
	rev2. (WIDE) House Slides - BEACON2019 CLE 90 min
	Slide 1 
	Tips for Optimal Quality
	Continuing Education Credits
	Program Materials
	Slide 5 
	Slide 6 
	Not a Passholder Yet?  Try the CLE Individual Annual Pass

	GH - wide draft Introduction Slide - Hamby
	Slide 1 

	AMT -Spousal Depositions - AMT Intro
	DEPOSING THE SPOUSE   A DEFENSE PERSPECTIVE
	My Practice in the Personal Injury Space
	AGENDA

	AMT -Spousal Depositions  Defense Tips
	PRACTICAL TIPS DEFENSE PERSPECTIVE  
	Taking Spouse Deposition
	TIPS FROM THE DEFENSE PERSPECTIVE
	TIPS FROM THE DEFENSE PERSPECTIVE
	TIPS FROM THE DEFENSE PERSPECTIVE
	PRACTICAL TIPS: DEFENSE POV
	PRACTICAL TIPS: DEFENSE POV

	GH - wide draft Representing Spouse - Ethics
	Who do you represent?
	Who do you represent?
	CLAIMS
	Who do you represent?
	CONFLICT CHECK
	CONFLICT CHECK
	CONFLICT CHECK
	Who do you represent?
	LIMITED REPRESENTATION
	LIMITED REPRESENTATION
	LIMITED REPRESENTATION
	LIMITED REPRESENTATION
	LIMITED REPRESENTATION
	LIMITED REPRESENTATION
	LIMITED REPRESENTATION
	LIMITED REPRESENTATION
	LIMITED REPRESENTATION
	Slide 18 


	Spousal Depositions - AMT Privileges
	MARITAL PRIVILEGES�IN CIVIL LAWSUITS��
	MARITAL PRIVILEGES
	Slide Number 3
	MARITAL PRIVILEGES
	MARITAL PRIVILEGES
	MARITAL PRIVILEGES
	MARITAL PRIVILEGES
	MARITAL PRIVILEGES
	MARITAL PRIVILEGES
	MARITAL PRIVILEGES
	MARITAL PRIVILEGES
	MARITAL PRIVILEGES
	MARITAL PRIVILEGES
	MARITAL PRIVILEGES
	MARITAL PRIVILEGES
	Slide Number 16


	Hamby - Plaintiff's Perspective Spousal Depos 2



