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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-869-6667 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 
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Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about continuing education, call us at 1-800-926-7926 

ext. 35. 
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Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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Latest Developments in 
Sports Concussion 

Litigation 

Timothy L. Epstein 

Duggan Bertsch 

tepstein@dugganbertsch.com 
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NFL Concussion Litigation 

• The NFL’s lengthy concussion crisis has brought with it a hefty cost. 
• The result has been a wave of expensive lawsuits against the NCAA, the NFL, and Riddell  

• September 14, 2016 - Commissioner Goodell announces an initiative intended 
to increase the safety of the game, specifically by preventing, diagnosing and 
treating head injuries. The League and its 32 club owners will provide $100 
million in support of engineering advancements and medical research -- in 
addition to the $100 million previously pledged by the League to medical and 
neuroscience research. 

• July 25, 2017 - A study published in the medical journal JAMA identifies Chronic 
Traumatic Encephalopathy (“CTE”) in 99% of deceased NFL players' brains that 
were donated to scientific research -- 110 out of 111 former NFL players. 

• September 21, 2017 - Attorney Jose Baez tells reporters that results from tests 
performed on the brain of Aaron Hernandez, the former New England Patriots 
tight end who was convicted in 2015 of murder, showed a "severe case" of CTE.  

• November 10, 2017 - Researchers publish in the journal Neurosurgery, what 
they say is the first case of a living person identified with CTE. Lead author Dr. 
Bennet Omalu confirmed to CNN that the subject of the case, while unnamed 
in the study, was former NFL player, Fred McNeill -- who died in 2015.  
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NFL Concussion Litigation-Hernandez 
v. NFL 

• Aaron Hernandez’s daughter filed a lawsuit against the NFL 
and the New England Patriots seeking $20 million on a claim 
of loss of parental consortium. 

• Complaint claims that at the time of his death, Aaron 
Hernandez had the most severe case of CTE medically seen 
in a person of his young age (28 years old) by Boston 
University's CTE Center.  
• Claims NFL was aware of the damage and failed to disclose, treat, 

and protect despite a duty to establish rules for the health and 
safety of players and as a result of the breach of duty, Hernandez 
suffered CTE which resulted in depression, uncontrollable 
aggression, and suicidal impulses  

• As a result, his daughter was deprived of the love, affection, 
society, and companionship of her father while he was alive.  
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NFL Concussion Litigation – NFL 
stalling on paying? 

• The families of debilitated former NFL players say the League is 
obstructing their access to an estimated $1 billion settlement over 
concussions by reflexively rejecting valid claims and bogging down 
the process with unreasonable demands. 

• As of November 13th, of 1,400 claims filed, only 140 have been 
approved. 

• The 140 approved claims are worth $195 million, but the NFL has 
written checks for only $100 million. 

• The League has appealed eight awards that the administrator 
granted, and 12 players have appealed their awards, calling the 
awards too low.  

• The delays are making it harder for the NFL players and their 
families to cover escalating medical costs and, in some cases, to 
repay high-interest loans they took out using their settlement 
monies as collateral. 
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NHL Concussion Litigation 

• In contrast to the NFL, settlement has not been reached in the NHL 
case, and the NHL remains defiant on acknowledging any link 
between CTE and head trauma. 

• The current NHL concussion litigation began in 2013-14 when a 
group of players filed suit against the League in Washington, 
charging the NHL with willfully ignoring science in pursuit of profits. 
• The lawsuit, which has since been transferred to District Court 

in Minneapolis, has expanded to include more than 200 players. 

• The NHL, in response to the allegations, argues that the players 
have always been responsible for their own health.  
• The League’s initial response to the litigation tried to absolve 

NHL officials of responsibility by noting that players should have 
“put two and two together”, and realized on their own that a 
hockey career could cause brain damage. 

• Unlike many NFL luminaries, notable NHL Hall of Famers, including Paul 
Kariya, Eric Lindros, and Chris Pronger, whose careers came to an early end 
due to post-concussion issues have chosen not to champion the cause. 
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Mike Peluso v. New Jersey Devils, et al. 

• Mike Peluso, a longtime NHL enforcer and Stanley Cup 
champion, accuses the New Jersey Devils and the St. 
Louis Blues of hiding a neurology report for decades. 
• Claims two of his former teams “intentionally concealed” key 

medical records that warned further head injuries could put 
him at risk of suffering recurrent seizures 

• The Devils 1993 injury report and the 1994 medical report 
resurfaced last year when Peluso was still part of a 
concussion lawsuit filed against the NHL by more than 150 
former players. 

• The lawyers representing the players in the concussion 
litigation would ideally like to begin with a bellwether case 
centering on just one player 
• Might be Mike Peluso given his well-documented struggle 
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NCAA Concussion Litigation 

• In June 2016, the NCAA and the plaintiffs, led by former 
football player Adrian Arrington, reached a settlement in 
the major class action litigation facing the Association.  

• Arrington v. NCAA, No. 2011 cv 06356  
• Class Action suit led by former football player at Eastern Illinois 

University 
• Following multiple concussions, Arrington began suffering from 

seizures and memory loss 
• The allegations alleged that the NCAA and its institutions were 

negligent and fraudulently concealed information related to head 
trauma 

• ND of IL Judge John Lee approved the $75 million settlement with $70 
million to be used for a medical monitoring program for college 
athletes, and $5 million for a program to research prevention and 
treatment of concussions. 

• However, Judge Lee declined to exempt the NCAA from future class-
action suits, leading to continued filings against the Association and 
its member institutions. 
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NCAA Concussion Litigation- Langston 
v. NCAA 

• June 2017- Langston v. NCAA – Example of pending 
concussion lawsuit 
• The family of a former college linebacker who killed himself in 

2014 is suing the NCAA, assailing its handling of concussions 
that included more than 100 allegedly suffered by Zack 
Langston at Pittsburg State. 
• An autopsy of Langston's brain showed CTE present. 

• The lawsuit claims the NCAA knew for decades "that severe 
head impacts can lead to long-term brain injury." But both 
"recklessly ignored these facts" and failed to put in place 
concussion-management protocols to safeguard student-
athletes, according to the lawsuit. 

• The case along with multiple other individual personal injury 
actions for concussion-related issues remain pending at 
various stages in court houses throughout the US. 
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Worker’s Compensation Brain Injury 
Only Litigation 

• Avoiding concussion litigation by seeking to have CTE 
covered under the NFL’s workers’ compensation 
benefits -- 

• On December 21, 2016, in the U.S. District Court for the 
Southern District of Florida in Ft. Lauderdale, Judge 
Beth Bloom dismissed the suit (Gaiter et al. v. National 
Football League) without prejudice. 
• The federal court case brought by 38 former National Football 

League players seeking to force the NFL to recognize CTE as a 
covered disease under workers’ compensation has been 
withdrawn. 
• Instead of pursuing their joint case, the players will file separate 

workers’ compensation claims in individual states, according to 
their lawyer. 
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Worker’s Compensation Brain Injury 
Only Litigation - State Law 

• Seeking medical care or money through California's workers' 
compensation system for brain trauma and other injuries suffered 
on the playing field. 
• California is notorious for being one-sided in its support of employees' 

work comp claims. NFL players recognize they will receive higher benefits 
for filing an injury claim in California, over other states in the country. 

• Legislation has attempted to limit workers comp coverage for professional 
athletes. For instance, California passed a law in 2013 that prevents 
athletes from other states from filing workers comp claims there. 

• Other state laws also address comp coverage for professional 
athletes.  
• Highly paid professional athletes in Michigan are limited from collecting 

wage differential benefits.  
• In Massachusetts and Florida, professional athletes are not categorized as 

employees. Florida law prevents workers from filing workers comp claims 
in other states for injuries incurred while working outside of Florida. 

• Illinois currently caps workers’ comp benefits at around $775 per week. 
The most a professional athlete would stand to gain would be around 
$40,000 per year.  

14 



Plaintiff Strategies and Defense 
Tactics 

Jason E. Luckasevic 

Goldberg Persky & White 

jluckasevic@gpwlaw.com 
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Plaintiff Strategies 
(Pro/College) 

• Leagues (Duty) 

 - Negligence 

 - Fraud/Concealment 

• Teams 

 - Latent (worker’s compensation) 

 

• Physicians/Coaches/Trainers 

- Plead medical malpractice 

 

 16 



Plaintiff Strategies 
(High School and Lower) 

• Duty 

• State law (Lysteadt Law) 

• Sovereign Immunity 

• Coaches 
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Plaintiff Strategies 
(Other) 

• Helmet Makers 

• Technology 
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Plaintiff Strategies 

• Concussion History 

 - Misleading  

*  Knowledge (state or art) 

• Causation 

• CTE in living 

• Experts 
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Defense Tactics 

• Preemption/Duty 
• Ask about concussions 
• Talk about entire football career 
 - Big fish in small pond 
• Past medical history 
 - Trauma 
 - Cognitive Issues (e.g., ADHD) 
• We didn’t know 
• But, if we did know, we didn’t cause his problem 
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Plaintiff Strategies and Defense 
Tactics 

Shawn D. Stuckey 

All Sports Law 

stuckey@allsportslaw.com 
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Anatomy of Concealment 
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Settlement Structures and Settlement 
Planning in Sports Concussion Litigation 

 
Phillip M. Krause, CLMP, CSSC 

Managing Director of Strategic Planning 

Ringler Associates 

Pkrause@RinglerAssociates.com 
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Settlement Structures & Planning 

• Pre-Settlement Planning 

 

• Post- Settlement Planning 

 

• Qualified Assignments 

 

• Trust Types and Trust Applications 
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Settlement Structures & Planning 

Why is Settlement Planning important to your client? 
 
After interviewing 436 Class Members of the NFL Concussion Settlement, in 
addition to speaking with team physicians, neurologists and 
neuropsychologists, these are some of the concerns that were voiced about the 
retired players' personal situations: 
 
• "Who will make sure these funds are used for my future medical care as I 

continue to decline cognitively?" 
• "Will I lose my public assistance and/or state and federal benefits, (Medicaid, 

Housing, etc...), once I receive my settlement?"  
• "Who will protect me from my family or friends from taking advantage of 

me?" 
• "How do I protect myself from current and/or future creditors? 

– Pending Divorce 
– Foreclosures 
– Credit Card Debt 
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Settlement Structures & Planning 

Why is Settlement Planning important to you? 

 
• Reputational Risk 

 

• Tailend Liability  

 

• Fiduciary Duty 

 

• ABA Model Rules of Professional Conduct 

 

• Standard of Suitability 

 

• Best Interest of the Client and/or Beneficiary 
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Settlement Structures & Planning 

Why is Settlement Planning important to you? 
 

ABA Model Rules of Professional Conduct: Client-Lawyer Relationship 
Rule 1.14 Client With Diminished Capacity 
• (a) When a client's capacity to make adequately considered decisions in connection with a 

representation is diminished, whether because of minority, mental impairment or for some 
other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer 
relationship with the client. 

• (b) When the lawyer reasonably believes that the client has diminished capacity, is at risk 
of substantial physical, financial or other harm unless action is taken and cannot 
adequately act in the client's own interest, the lawyer may take reasonably necessary 
protective action, including consulting with individuals or entities that have the ability to 
take action to protect the client and, in appropriate cases, seeking the appointment of a 
guardian ad litem, conservator or guardian. 

• (c) Information relating to the representation of a client with diminished capacity is protected 
by Rule 1.6. When taking protective action pursuant to paragraph (b), the lawyer is impliedly 
authorized under Rule 1.6(a) to reveal information about the client, but only to the extent 
reasonably necessary to protect the client's interests. 
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Settlement Structures & Planning 

Why is Settlement Planning important to you? 
 

Fiduciary Duty 
– A fiduciary duty is the highest standard of care.  The person who has a fiduciary duty is 

called the fiduciary, and the person to whom he owes the duty, is typically referred to as 
the principal or the beneficiary. His or her beneficiaries are entitled to damages, even if 
they suffered no harm.  

– A fiduciary obligation exists whenever the relationship with the client involves a special 
trust, confidence, and reliance on the fiduciary to exercise his discretion or expertise in 
acting for the client. The fiduciary must knowingly accept that trust and confidence to 
exercise his expertise and discretion to act on the client's behalf. 

– When one person does agree to act for another in a fiduciary relationship, the law 
forbids the fiduciary from acting in any manner adverse or contrary to the interests of 
the client, or from acting for his own benefit in relation to the subject matter. The client 
is entitled to the best efforts of the fiduciary on his behalf and the fiduciary must 
exercise all of the skill, care and diligence at his disposal when acting on behalf of the 
client. A person acting in a fiduciary capacity is held to a high standard of honesty and 
full disclosure in regard to the client and must not obtain a personal benefit at the 
expense of the client. 
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Settlement Structures & Planning 

Consider adding a Standard of Suitability, State and Federal Benefits 
and Current Financial Situation to your client intake process: 

 

Financial Situation: 

• Medical Liens? 

• Foreclosures? 

• Credit Card Debt? 

• Bankruptcy? 

• Child support/Alimony? 

• Currently Separated from Spouse? 

• Pending Divorce? 

• A Named Defendant in a lawsuit? 
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Settlement Structures & Planning 

Consider adding a Standard of Suitability, State and Federal Benefits 
and Current Financial Situation to your client intake process: 

 

State and Federal Benefits: 

• Supplemental Security Income 

• Medicare/Medicaid 

• State Administered Alcohol, Drug Abuse, and/or Mental Health Services 

• Child and/or Adult Care Food Programs 

• Supplemental Nutrition Assistance 

• Section 8 Housing 

• FAFSA Federal Student Aid 
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Settlement Structures & Planning 

CASE STUDY: 

 

Eric 

Male, 46 

Diagnosis: Level 2 Neurocognitive Impairment  

State of Residence: CA 

Pending Divorce 

Previously Divorced, Pays Child Support and Alimony 

Foreclosure on Primary Residence 

Receiving Public Benefits 

Defaulted on Credit Cards 

Medical Liens 

2 Children, Ages 15 & 17, Applying for College 
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Settlement Structures & Planning 

CASE STUDY: 
 
Eric 
Male, 46 
Diagnosis: Level 2 Neurocognitive Impairment  
• May still have the ability to implement his own plan of action 
State of Residence: CA  
• Community Property State 
Pending Divorce  
• All assets acquired during the marriage are considered "community property".) 
Previously Divorced 
• Child support and/or alimony are often modifiable  
Foreclosure on Primary Residence 
• Existing creditor 
Receiving Public Benefits 
• Asset-based testing 
Defaulted on Credit Cards 
• Existing creditor 
Medical Liens 
2 Children, Ages 15 & 17, Applying for College 
• FAFSA Application Impacted by Assets 
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Settlement Structures & Planning 

CASE STUDY: 
 
Eric 
Male, 46 
Diagnosis: Level 2 Neurocognitive Impairment  
• May still have the ability to implement his own plan of action 

– Consider appointing a Power of Attorney to assist in decision making related to accepting 
and distributing Settlement Proceeds 

State of Residence: CA  
• Community Property State 
Pending Divorce  
• All assets acquired during the marriage are considered "community property" 

– Consider a Qualified Assignment of Settlement Proceeds 

Previously Divorced 
• Child support and/or alimony modifiable  

– Consider a Qualified Assignment of Settlement Proceeds into a Trust 
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Settlement Structures & Planning 

CASE STUDY: 
 
Eric 
Male, 46 
Diagnosis: Level 2 Neurocognitive Impairment  
Foreclosure on Primary Residence 
• Existing creditor 

– Consider a Qualified Assignment of Settlement Proceeds into a Trust 

Receiving Public Benefits 
• Asset-based testing 

– Consider a Qualified Assignment of Settlement Proceeds into a Trust 

Defaulted on Credit Cards 
• Existing creditor 

– Consider a Qualified Assignment of Settlement Proceeds into a Trust 

Medical Liens 
2 Children, Ages 15 & 17, Applying for College 
• FAFSA Application Impacted by Assets 

– Consider a Qualified Assignment of Settlement Proceeds into a Trust 
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Settlement Structures & Planning 

CASE STUDY: 
 
Eric 
Male, 46 
Diagnosis: Level 2 Neurocognitive Impairment  
 
• Eric may want to make decisions today, while he still has the ability to, which 

may impact his medical care in the future 
• Eric may want to consider appointing a Power of Attorney on his behalf to 

assist him in making financial decisions as it relates to the receipt and 
distribution of his settlement proceeds 

• Eric will likely want to consider using a Qualified Assignment to 
avoid Constructive Receipt of his Settlement Proceeds 

• Eric will want to consider establishing a Trust, which would be named 
the Payee of the Qualified Assignment and receive periodic payments to 
support his needs 
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Settlement Structures & Planning 

Eric's Action Plan: 

74 

Qualified 
Settlement Fund 

Assignment 
Company 

Annuity 
Contract 

Trust 

(SPT) Beneficiary 

(SNT) Trustee 
Approved  

Distributions 



Settlement Structures & Planning 

TRYING TO HELP ERIC AVOID CONSTRUCTIVE RECEIPT 
 

• Constructive receipt rules focus on when a taxpayer has the right to receive 
money, so it is important to discuss legal and contract rights. 

• The IRS regulations generally provide that a fund, account, or trust is a 
‘‘qualified settlement fund’’ if it satisfies the following three requirements: 
– it is established under an order of, or is approved by, specified governmental entities 

(including courts) and is subject to the continuing jurisdiction of that 
entity; 

– it is established to resolve or satisfy one or more claims that have resulted 
or may result from an event that has occurred and that has given rise to 
at  least one claim asserting specified liabilities; and 

– the fund, account, or trust must be a trust under applicable state law or its 
assets must otherwise be segregated from other assets of the transferor. 

• A fund, account, or trust is not treated as the owner of assets of the fund, 
account, or trust until all three of the above requirements are met. 
 
 

 
75 



Settlement Structures & Planning 

STEP 1. Qualified Assignments & Periodic Payment Schedule 

 

• A Qualified Assignment, also referred to as a "Periodic Payment" or 
"Structured Settlement," is a financial or insurance arrangement whereby 
a claimant agrees to resolve a personal injury tort claim by receiving 
periodic payments on an agreed schedule rather than a lump sum. 

• IRC Section 130 permits a tort defendant or its liability insurer to settle a 
claim using a periodic payment settlement and to transfer the 
responsibility for future payments to an "assignment company," which 
normally is an affiliate of the life insurer that issues an annuity contract to 
fund the settlement.  

• Periodic payments are designed to enable settling claimants to receive 
future payments, including earnings, tax-free. 

• Almost all periodic payment settlements are backed by a highly rated US 
life insurer. 
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Settlement Structures & Planning 
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Settlement Structures & Planning 

STEP 2: Establishing a Trust 

 

Types of Trust to consider: 

• Supplemental Needs or Special Needs Trust 
– A special needs trust is a trust designed for beneficiaries with disabilities, either 

physically or mentally challenged 

– It is written so the beneficiary can enjoy the use of property that is held in the trust for 
his or her benefit, while at the same time allowing the beneficiary to receive essential 
needs-based government benefits. 

– In addition to the public benefits preservation reasons for such a trust, there will be 
administrative advantages of using a trust to hold and manage property intended for the 
benefit of the beneficiary if the beneficiary lacks the legal capacity to handle his or her 
own financial affairs. 
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Settlement Structures & Planning 

STEP 2: Establishing a Trust 

 

Types of Trust to consider: 

• Spendthrift Trust / Minor's Trust / Settlement Protection Trust / 
Settlement Preservation Trust 
– A spendthrift trust is a trust that is created for the benefit of a person (often unable to 

control his spending) that gives an independent trustee full authority to make decisions 
as to how the trust funds may be spent for the benefit of the beneficiary.  

– Creditors of the beneficiary generally cannot reach the funds in the trust, and the funds 
are not actually under the control of the beneficiary. 

– A trust generally will not be treated as a spendthrift trust unless the trust agreement 
contains language showing that the creator intended the trust to qualify as spendthrift. 
This is what is known as a spendthrift clause or spendthrift provision. 
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Settlement Structures & Planning 

Attorney Fee Deferral Options: 

• Fixed Annuity 

– Fixed determinable payments 

– Guaranteed by highly-rated US Life Companies 

• Variable Private Placement Annuity 

– Variable investment options 

– Off-shore tax-treaty, typically Bermuda or Barbados 

• Non-Qualified Deferred Compensation 

– On-shore 

• Bank of New York Mellon, Trustee 

– Low-cost ETFs 

– Loans allowable 
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Contact 

Sportsbrainlawyers.com 

jluckasevic@gpwlaw.com 

412-338-9460 

 

www.ringlerassociates.com 

Pkrause@ringlerassociates.com 

954.661.5105 
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