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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.

FOR LIVE EVENT ONLY
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Business Judgment Rule

WHAT IS THE 

BUSINESS 

JUDGMENT RULE?

— Presumption that in making a business decision the directors acted on an informed basis, in good faith and 

in the honest belief that the action taken was in the best interests of the Company

— Under the business judgment rule, absent breach of fiduciary duty, DE courts will defer to Board decisions 

which have a rational basis

— Rationale is to permit Boards to make business decisions and take risks without constant fear of lawsuits 

affecting their judgment

— Applies absent special circumstances, including majority of the board having conflict of interest

BUSINESS 

JUDGMENT RULE 

IN CONTEXT

— The process the Board follows is critical as to whether directors may get the presumption of the business 

judgment rule

— The Board should seek each of the following:

• Active director participation in the discussions to ensure adequate understanding of the facts needed to make a 

decision

• Direct engagement with financial, legal and other advisors

• Review and understand presentations and key terms of transactions

REBUTTABLE 

PRESUMPTION

— When the business judgment rule is applicable, a stockholder challenging a Board action will have to 

overcome the presumption that the Board acted properly

— The business judgment rule presumption can be rebutted by a plaintiff by showing that the Board violated 

one of its fiduciary duties in connection with the relevant decision

— In that event, the burden shifts to the director defendants to demonstrate that the challenged transaction was 

“entirely fair” to the Company and its stockholders



CONFLICTS & WHEN TO USE A SPECIAL 
COMMITTEE

◼ Special committee not necessary if:

◼ There is no board or management conflict

◼ A minority of board may have conflict but such members can recuse 
themselves and remaining board members can run an effective sale 
process

◼ A special committee is strongly recommended under change of 
control transition in which management has agreed to participate 

◼ The use of an effective special committee:

◼ Under Relvon assists the board in establishing that it “acted reasonably 
to seek the transaction offering the best value reasonably available to 
the stockholders”

◼ Under Entire Fairness scenario results in burden of proving fairness 
being shifted to plaintiffs challenging transaction 

◼ Delaware courts have repeatedly said that the use of a special 
committee is strong evidence of an effective sale process

4813-6550-8317v1
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ENTIRE FAIRNESS REVIEW

◼ Delaware case law holds that merger transactions (such as freeze-
outs, management-led buyouts and other change-of-control 
transactions) where an actual conflict of interest exists are not 
entitled to the protections of the business judgment rule. Instead, the 
relevant actions will be reviewed under the “entire fairness” 
standard.

◼ The entire fairness standard applies when a majority of the board is 
personally interested in the transaction or lacks independence from 
the interested party.
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ENTIRE FAIRNESS REVIEW
Continued

In analyzing the entire fairness of a transaction, Delaware courts will 
consider the two basic aspects of the transaction:

◼ Fair dealing. This focuses on process and “the actual conduct of 
corporate fiduciaries in effecting a transaction, such as its initiation, 
structure and negotiation.”

◼ Fair price. This requires that directors commit to obtaining the highest 
price reasonably available to the company’s stockholders under all the 
circumstances.

The inquiry is not bifurcated; rather a court conducting an entire 
fairness review will examine the process aspect and the price aspect as 
a whole.
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Rules of the Road – Independent and Disinterested

— To obtain legal benefits of using special committee, members must be disinterested and independent 

• Important as purpose of the special committee is to replicate arm’s length bargaining that is the hallmark of third-

party negotiations

• Highly situation-specific and based on totality of facts and circumstances 

— Special committee members cannot have an interest in the transaction different from public 

stockholders or be beholden to the counterparty or someone else on the other side of the transaction

• Have to be capable of independently evaluating the transaction and freely negotiating with the counterparty

• Not just a question of business or financial ties — material social or personal relationships must also be considered 

— Conflict of interest must be material to be disabling

• Mere fact that individuals are friendly, travel in the same social circles or had past business dealings are generally 

not sufficient 

— Role of counsel in independence and disinterestedness determination

• Must evaluate at the outset of the process based on facts and circumstances 

• Have to go beyond the ordinary course director questionnaires, stock exchange requirements and public disclosure

• General counsel should be a good starting point to shed light on the relationships and dynamics

• Brief special committee members on multiple dimensions of conflicts and ensure full disclosure
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Independent, Disinterested or Not?

DID NOT COMPROMISE INDEPENDENCE OR 

DISINTERESTEDNESS

COMPROMISED INDEPENDENCE OR 

DISINTERESTEDNESS

Board service with interested party in and of itself Director provided consulting services to controlling stockholder 

affiliate 

Director influenced by another person who is influenced by a 

controlling stockholder 

Director was family member of CEO and had business 

relationships with CEO 

Mere fact that controlling stockholder appointed a director Director had long-term personal relationship with transaction 

proponent, employed by company over which proponent had 

substantial influence 

Mere receipt of customary director fees Director employed as executive at charity for which proponent 

was a significant donor and wife was a trustee 

Partner in VC fund that had co-invested with interested party –

co-investments were not viewed as material (but see Tesla)

Director invited to join professional sports team ownership 

group 

Partner in PE fund invested in companies affiliated with 

interested party – did not provide continuous ongoing revenue 

or opportunity to profit on the specific transaction

Be aware of the repeat player network effect!



Mandate of the Special Committee

❖ Ideally empowered to undertake any action full board would be 
authorized to consider if presiding over a similar matter absent a conflict 

❖ At a minimum, should be empowered with bargaining power to negotiate 
transaction with conflicted party on “arm’s length basis” and to reject the 
proposed transaction (i.e., “say no”) 

❖ Empowered to translate mandate into effective execution (i.e., active 
involvement in key decisions, process oversight,  etc.)
➢ Formation at outset 

➢ Cooperation from management 

➢ Access to information regarding the company and proposed transaction that the 
conflicted party has 

➢ Access to independent advisors (i.e., legal, financial, etc.)

11



Consideration of Strategic Alternatives

❖ Should the company pursue “stand alone” independence and implement 
the existing strategic plan? 

❖ Should the company take proactive steps to create near-term shareholder 
value? 
➢ Share Repurchase

➢ Special Dividend 

➢ Acquisitions/Joint Ventures/Strategic Alliances

➢ Divestitures/Spin-Off 

➢ Recapitalization 

❖ Should the company explore third-party sale alternatives? 
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Sale Process Considerations

Higher Lower

Broad Auction
(“Shot Gun”)

Key Factors for Consideration

Valuation

Closing Certainty

Confidentiality Risks

Business Disruption Risks

Negotiating Leverage / Competitive Process

Indications of interest are 

solicited from a broad  

spectrum of potential buyers 

with the goal of creating a 

highly competitive auction

A limited group of the most  

likely buyers are contacted      

as a group; each is told the 

seller has identified a select 

group of potential buyers

Discussions limited to one 

potential counterparty at a time

Minimizing potential 
leaks and business 

disruption

Maximizing value 
and certainty of close

Targeted Auction
(“Rifle Shot”)

Bilateral Negotiations

Not all market checks are created equal – generally a robust pre-signing process will 
provide more empirical support around procedural fairness than a post-signing market 

check in which the counterparty has matching rights 13



Market Check Considerations: 
One Size Does Not Fit All!

❖ Auction not judicially mandated 

❖ Characteristics of an optimal process will depend on 
➢ Company size and other attributes
➢ Universe of likely or potential bidders 
➢ Competitive concerns 
➢ Prevailing market conditions 

❖ A pre-signing market check may not be appropriate or necessary if: 
➢ A market check has otherwise been recently conducted
➢ Extenuating circumstances make certainty of locking up a deal more important than 

concerns around procedural fairness 
➢ Significant concerns exist over sharing confidential information with competitors
➢ The transaction is of a nature where a market check is not appropriate
➢ Considering controller transaction where controller has indicated not interested in 

supporting alternative transaction (depending on facts/circumstances) 

❖ Committees often turn to independent advisors to tailor the process to 
the situation at hand 
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Process Oversight  

❖ Committee should determine schedule and maintain oversight over all key 
aspects of the process from start to finish, including: 
➢ Outreach to bidders 

➢ Confidentiality agreements 

➢ Information flow 

➢ Negotiation of transaction terms and agreements 

❖ Important to ensure that all potential counterparties have appropriate 
access to information and that the process is not inappropriately skewed 
towards any one counterparty
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Understanding Valuation Drivers & Negotiating 
Effective Outcomes (Overview)

❖ Oversight of the process also entails understanding levers that can drive 
outcomes in a negotiation.  Related best practices for committees include: 

➢ Understand the strategic plan

➢ Study valuation analyses, including key building blocks (i.e., financial 
projections, market observations, etc.)  

➢ Deliberate carefully, ask questions and remain current

➢ Assess pressure points of potential counterparties and process feedback

➢ Synthesize information and keep options open 

16



Review of Financial Projections

❖ Understand the financial projections prepared by management team including: 
➢ Whether projections reflect standalone operations or give effect to a transaction

➢ Process by which prepared (i.e., who was involved, “bottoms up” build vs. “top-down/high-
level” build, conservative vs. success case, etc.) 

➢ Comparability to prior / alternative projections provided to other parties

➢ Comparability to forecasts developed by Wall Street research analysts

➢ Comparability to historical financial performance 

❖ Where appropriate, challenge management’s assumptions with regards to 
growth, profit margins, capital expenditures, etc. 
➢ Request further information 

➢ Ask that certain assumptions be revisited  

17



Review of Other Valuation Drivers

❖ Make requests of financial advisors to develop a reasonable understanding of 
valuation drivers and financial analyses, including queries related to the 
following: 
➢ Company’s stock price and performance and potential underlying drivers

➢ Comparative performance of similarly situated companies

➢ M&A trends in the company’s industry 

➢ Guidance as to which valuation approaches are most relevant 

➢ Key assumptions and limitations 

❖ Ask for clarifications – recognizing that valuation analysis should be 
explainable at a high level, regardless of how complex

❖ Ensure that advisors deliver presentations on a timely basis, with sufficient 
time for review and reflection

❖ Request periodic updates to the financial analyses from advisors 
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Negotiating Effective Outcomes: 
Putting it All Together 

❖ Consider the following in evaluating and negotiating the amount and form 
of consideration: 
➢ Value of company as indicated by the market and fundamental analyses

➢ Other indications received in the process

➢ Pressure points of counterparties (i.e., synergies, preempting competitors, IRR, 
legal/economic terms, etc.)

➢ Other transaction terms (i.e., termination fee, deal protections) 

❖ Keep options open – remain open to all alternatives that will maximize 
shareholder value, and be prepared to change course if appropriate
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Lessons Learned from Delaware Cases 

❖ Southern Peru Copper Corp. 
➢ Need to consider sufficiency of mandate (mandate was to evaluate proposal; no clear 

mandate to negotiate or consider alternatives) 

➢ Need to give due consideration to stock price, update financial analyses as 
circumstances change 

❖ NetSmart Technologies, Inc. 
➢ Need to give careful consideration to process design & oversight (high bar for exclusion 

of strategics from pre-signing market check) 
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Retaining Advisors 

❖ Interview multiple qualified advisors and ensure that advisors are selected 
solely by the special committee and not by interested parties 

❖ Consider the retention of multiple advisors to achieve the necessary 
combination of expertise and independence
➢ Consider experience in the subject matter, industry & handling of conflict situations
➢ Prior engagements by management a consideration, but not necessarily a disqualifier

❖ Be sure to make periodic inquiries as to conflicts that advisors may have 
➢ Conflicts may arise after initial engagement 
➢ Ask specific questions related to firm and members of deal team

❖ Understand the difference between relationships with the counterparty or 
otherwise that could be perceived to influence an advisor’s advice and those 
that do not 
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COMPENSATION

◼ Deciding how to compensate the members of the special committee 
can be complicated. The members of a special committee can be 
compensated under a flat fee arrangement, a per-meeting fee 
arrangement or a combination of both. It is important that the fee be 
fixed in advance and not be dependent on the outcome of the 
proposed transaction. Compensation of special committee members 
that is contingent, ambiguous or otherwise uncertain may call into 
question the committee members’ independence.

◼ Further, financial advisors should not receive compensation that is 
contingent on the outcome of a particular transaction. Excessive 
compensation (of either the special committee members or the 
independent financial advisors) that would cast doubt on 
independence should be avoided.
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