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Road map for today’s discussion

• Key differences and challenges of acquiring land rights for solar, wind, and energy 
storage

• Suitable legal structures for solar, wind, and storage leasing projects, and 
benefits/risks of each

• Challenges and risks associated with competing land use rights, and de-risking 
methods

• Addressing legal issues that arise in structuring a real estate agreement

• Avoiding common pitfalls in negotiating and securing land rights
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Obtaining site control with solar, wind, storage projects: key differences
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What is site control, how is it obtained, and why is it important? 
• Site control – developer’s legal rights to use the land for renewable energy 

development.
• Obtained through one of many forms of real estate agreements tailored to 

specifically address the needs of the renewable energy project
• Some key components of renewable energy agreements: easement 

rights; payment structures; landowner’s rights; taxes; 
decommissioning 

• Importance of site control:
• Title insurance; lenders; interconnection; marketing the project



Obtaining site control with solar, wind, storage projects: key differences

Wind site development requires

• Lots of wind

• Large acreage 
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Obtaining site control with solar, wind, storage projects: key differences

Wind site development requires

• Signing real estate agreements with a multitude of 

landowners, in most cases

• Local government and community support
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Obtaining site control with solar, wind, storage projects: key differences

Solar site development requires: 
• Lots of sun!
• Solar irradiance map versus installed solar panels
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Obtaining site control with solar, wind, storage projects: key differences

Solar site development requires: 

• Fewer acres needed for solar projects

• Illinois solar-specific incentives
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Obtaining site control with solar, wind, storage projects: key differences
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Storage site development requires: 
• Typically the smallest footprint
• Often co-located with wind or solar (or both!)
• Fewer incentives nationwide, but this is changing



• Purchase Option:

• Grants the developer the right to buy the land in “fee simple” within a certain 
period of time.

• Lease: 

• Possessory right to the land; grants the developer specified rights to physically 
occupy the land to do certain things (i.e., construct and operate a wind, solar, or 
storage facility). 

• Easement: 

• Non-possessory right to the land; allows the developer to use the land for limited, 
specified purposes (e.g., access, transmission, substation, etc.). 
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Site Control Document Structures



• License:

• Allows the developer to enter upon land for a limited purpose.

• Freely revocable/terminable by the landowner. 

• Not a real property interest and generally not insurable by a title company.

• In general, not an acceptable form of site control document.

• Summary:

• The project site should be owned in fee or held pursuant to a lease or easement 
by the renewable energy company.

• Ancillary rights such as access roads and transmission lines may be held as 
easements.
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Fee Ownership (Purchase Agreement/Deed):

• Benefits: 

• Full control over the land.

• No on-going landowner-tenant relationship or need to obtain approvals or consents from 
the landowner.

• Drawbacks:

• Can require large capital outlay upfront to pay the purchase price, as opposed to rent 
payments over time.

• Depending on the jurisdiction, a purchase can trigger property tax reassessment and 
transfer tax.

Note:  Landowner preference matters in determining the form of site control document.  
Sometimes a landowner wants to sell, and sometimes they want to lease.
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Leases and Easements:

• Benefits: 

• Certain obligations and liabilities of ownership can be allocated to the landowner instead 
of the developer (e.g., taxes).

• No major capital outlay at the closing; negotiated rent payments that can be relatively 
small until the operations period.

• Drawbacks:

• No control of the land after the lease term ends.

• Long-term relationship with landowner, which can lead to disputes and potential breach or
termination issues.

Note: In California, a lease of 35 years or more is considered a “change in ownership” (triggering 
property tax reassessment and transfer tax); terms often structured as 34 years and 11 months.  
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Site Control Document Structures

Option and Development Periods:

▪ Site acquisition documents usually provide for an “Option Period” or
“Development Period” before fee title, an easement interest, or a long-term
leasehold is acquired.

▪ The feasibility of site is evaluated, including review of existing uses and third
party rights, and the permits, contracts, and rights necessary for the project
are pursued (e.g., PPA, Interconnection Agreement).

17
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Site Control Document Structures

Option and Development Periods:

▪ Construction generally not commenced or permitted during this period.

▪ Longer Development / Option Periods with extension rights are preferable to 
provide flexibility and allow time for permitting, finding off-takers, working 
through any project opposition, etc.
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Competing land uses: overcoming challenges and risks

19

Landowner’s rights vs. developer’s rights
• Determined by lease
• Wind vs solar will substantially influence landowner’s rights during project life

Solar Wind



20

Competing land uses: overcoming challenges and risks
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Competing land uses: overcoming challenges and risks
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Landowner’s rights vs. developer’s rights

Creative siting = no or minor change in landowner use

Image: Sol Systems Image: Citizen Group
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Competing land uses: overcoming challenges and risks
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Subsurface owner’s rights vs. developer’s rights
• Severance: occurs when owner of surface and mineral rights either:

• Conveys an interest in minerals to someone else
• Sells the surface to someone else but grantor retains mineral rights

• Mineral owner has rights to use the surface estate for purposes of developing minerals
• Extent and balance of surface use right varies by state
• Type of surface use depends industry standard for natural resource being developed

Image: Texasrealestate.com 
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Competing land uses: overcoming challenges and risks
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How does a severed mineral estate impact renewable energy development?

Solar thermal complex (CSP + PV) in Noor Ouarzazate, Morocco

SOLAR: severed mineral interests pose significant risk 
to the project
• Facilities dominate use of land to exclusion of other 

uses
• Developers must cure severed mineral interests

• Drill islands
• Surface waivers
• Affidavits of non-production

• Title insurance considerations
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Competing land uses: overcoming challenges and risks

24

How does a severed mineral estate impact renewable energy development?

WIND: severed mineral interests pose a much lower 
risk to project development
• Smaller facility footprint = more opportunity for 

simultaneous mineral development
• Active mineral lessees’ rights must be 

accommodated 

BATTERY STORAGE: severed mineral interests pose a 
much lower risk to project development
• As with wind, smaller footprint of BESS (as compared 

to solar facilities) typically permits nearby mineral 
development
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Competing land uses: overcoming challenges and risks

25

How does a severed mineral estate impact renewable energy development?

BATTERY STORAGE: severed mineral interests pose a 
much lower risk to project development
• As with wind, smaller footprint of BESS (as compared 

to solar facilities) typically permits nearby mineral 
development
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Competing land uses: overcoming challenges and risks
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Competing land uses related to land and natural resources conservation
• USDA Conservation Reserve Program:

• Farmers receive payment from government to remove environmentally sensitive land 
from agricultural or livestock use

• CRP contracts are incompatible with renewable energy development
• Land under CRP must be identified early for consideration of impact to the project

• Conservation easements: easement between landowner and public or private entity 
requiring non-development of environmentally sensitive areas
• Difficult and often impossible to cure
• Tax implications for removing land from conservation easement.
• Identify early and plan project around impacted land
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Negotiating a Lease or Easement:  Issues to Address

Term:

▪ Must be coterminous or longer than the term of the PPA.

▪ 20 to 30 years is common.

▪ Longer terms and/or extension options generally preferable for long term site control
and repowering in future.

Permitted Use:

▪ Include primary use (i.e., wind, solar, and/or storage) and all ancillary uses.

▪ Include grant of exclusive right to convert the renewable resource from the property
(i.e., the wind or solar energy).
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Negotiating a Lease or Easement:  Issues to Address

Rent Payments and Structure:

▪ Fixed Rent Payments

• Based on acreage, megawatt capacity, or number of turbines

• Minimum payment often required

▪ Royalty / Revenue Based Payments

• Based on percentage of gross revenues

• More common in wind than solar leases

▪ Other Payments

• Meteorological stations; crop damage
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Negotiating a Lease or Easement:  Issues to Address

Security Deposits/Guaranties:

▪ The developer’s goal is to limit as much as possible as this ties up cash and/or credit.

▪ If a security deposit/letter of credit is required, a developer may want to push for the
required security to reduce over time.

▪ Parent guaranty – not given.
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Negotiating a Lease or Easement:  Issues to Address

Decommissioning:

▪ A bond or other financial assurance is generally required – the timing and the 
amount of the bond can be negotiated.

▪ Is the amount net of salvage value? 

▪ Must the bond be posted prior to construction? 

▪ How often are decommissioning costs evaluated throughout the term?

▪ The extent of removal obligations can be negotiated too.

▪ How far below the surface must underground cables and foundations be 
removed?

▪ State law, local law, and permit conditions may impose other requirements. 
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Negotiating a Lease or Easement:  Issues to Address

Defaults and Remedies:
• Make sure there are sufficient cure periods before a breach turns into a default.

Termination Rights:

▪ The developer wants broad termination rights for itself:

▪ E.g., the developer can terminate all or any part of the lease or easement at any
time and for any reason without any liability to the landowner.

▪ The landowner may want a Termination Fee for early termination.

▪ The developer wants the landowner’s termination rights to be limited:

▪ E.g., the landowner is only permitted to terminate if the developer is in default
(or further limited to only monetary defaults, or only after entry of a court
judgment finding monetary default).
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Negotiating a Lease or Easement:  Issues to Address

Mortgagee Protection / Lender Rights:

▪ Notice to Lender of any developer default.

▪ Landowner not allowed to exercise remedies – e.g., terminating the lease or
easement – until giving the Lender the opportunity to cure the default (including
extended cure periods).

▪ Landowner agreement not to amend or terminate the lease or easement without
the Lender’s consent.

▪ If the lease terminates because of a developer default or bankruptcy event,
landowner agrees to enter into a new lease or easement with the Lender or its
designee (e.g., purchaser at a foreclosure sale).

Note:  The lease or easement needs to be “financeable.”

32



33

Negotiating a Lease or Easement:  Issues to Address

Assignment and Subletting:

▪ The developer’s goal is to have the right to assign or sublet all or any part of the
lease or easement at any time and to any person or entity (including for the
developer’s other projects).

▪ The landowner may want more restrictive assignment and subletting provisions and
may be concerned about the experience and creditworthiness of the assignee.

▪ Is the developer automatically released from lease and easement obligations upon
assignment if they are assumed by the assignee?

▪ At the least, collateral assignments for financing purposes, tax equity investments,
mergers and acquisitions, and affiliate transfers should not require landowner
consent.

33



34

Negotiating a Lease or Easement:  Issues to Address

Subordination, Non-Disturbance and Attornment (SDNA) Agreements: 

▪ Include requirement for the landowner to obtain an SNDA for any existing mortgages
encumbering the landowner’s fee interest in the property (and cooperate in
obtaining SNDAs from any future fee mortgages).

▪ Minerals and Surface Rights Waivers:

• Lease agreements should restrict or prohibit the Landowner’s use of the surface 
estate for mineral, oil and gas (“MOG”) development – usually in the form of a 
waiver of surface rights (and 500 feet below the surface).  

• If “drill pads” and access are required for future MOG exploration and development, 
they should be agreed up and identified in the lease. 

• Landowner should also cooperate in obtaining surface rights waiver from any existing 
MOG lessees.   
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Negotiating a Lease or Easement:  Issues to Address

Landowner Cooperation: 
▪ Landowner obligation to cooperate: cure title issues, obtain SNDAs and mineral rights

waivers, obtain project approvals, not oppose project.

▪ Landowner obligation to not interfere with the developer’s rights under lease and the
construction and operation of the project.

▪ Landowner approval/consent rights should be limited (e.g., with respect to site layout, project
size, minimum output, etc.).

Landowner Reserved Rights:

• Specific landowner reserved rights should be addressed (e.g., for farming, ranching, and
hunting).

• Are there residential or commercial structures that need to be carved out/avoided?

• The lease should also address the landowner’s right to enter into new ag leases and other
agreements prior to commencement of construction.
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Best Practices and Avoiding Common Pitfalls

▪ Start with Good/Vetted Form of Site Control Document

▪ Should include customary provisions to be “financeable”

▪ Default, termination, notice provisions of particular importance

▪ Confirm Land Ownership

▪ Does the party you are negotiating with own the property?

▪ Are there other owners who should sign the contract?

▪ Record the Site Control Document

▪ Record the agreement or a memorandum of agreement to provide third
party notice of the lease, easement or option to purchase

▪ Don’t forget to record!

36



37

Best Practices and Avoiding Common Pitfalls

▪ Avoid landowner fatigue

▪ Multiple, repetitive contact with busy farmers vs. identifying all real estate
matters requiring signature and having one productive meeting

▪ Have all interested parties signed off on form to be signed?

▪ Learn requirements for title coverage early, particularly minerals coverage

▪ Engage real estate counsel early and often
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Thank You

Daniel M. Engler, Cox Castle & Nicholson LLP
dengler@coxcastle.com

Theresa M. Carroll, Clean Law PC
theresa.carroll@cleanlawpc.com
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