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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.
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Gray Reed

Education

Cleve Clinton

• Partner, Litigation and Representing 
Families and their Businesses in Transition

• B.B.A., Finance, The University of Texas

• J.D., Southern Methodist University 
Dedman School of Law

Admissions

• Texas

• Arkansas
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Gray Reed

Education

Michael P. O’Neil

• Partner, Bankruptcy and Restructuring

• B.A., Political Science and Government, 
Marquette University

• J.D., University of Michigan Law School

Taft/
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Typical Client Profile

• Closely held business.
• Secured debt tranche - the “fulcrum” 

security.
• Unsecured creditors likely to receive nothing.
• Client prepared for bankruptcy but for what 

purpose?
• Other assumptions? Planned orderly sale of 

assets paid to secured lender.
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Manufacturer Mayhem



Two Biggest Risks for Personal 
Liability for Persons Involved

• Employment matters eclipse all risks:
• Withholding taxes.
• Other withholding items, e.g. 401(k), Flexible 

and Healthcare Spending Accounts.
• Worker Adjustment and Retraining Notification 

Act.

• Next riskiest is federal and state government:
• Taxes.
• Environmental.
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Additional Risks

• Beyond “unintentional” business operating 
risks, lurks personal liability:

• Bank debt often guaranteed by owner/CEO.
• Some vendor contracts require guaranty-

obvious or disguised.

• Texas: Failure to file final Franchise Tax 
Return risks personal responsibility for all 
company liabilities after Texas Secretary of 
State entity termination.
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Know the Facts First

• Examine loan documents.
• Identify guaranteed obligations.
• Company financials and tax records.
• Employee details; third party payroll (ADP).
• ALL insurance coverage.
• Any governance concerns; corporate 

formalities observed?
• More later.
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Asset Disposition



• Review all loan agreements, security 
agreements - including extension or 
forbearance agreements.

• Search Uniform Commercial Code filings; 
verify state of incorporation/organization.

• Identify defects in security or other loan 
documents.

Know The Facts First – Loan
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Know The Facts First – Lender
• Evaluate any unique lender issues, especially 

regulatory oversight or other special 
conditions, that might limit the bank’s 
flexibility.

• Secure and evaluate any subordination 
agreements or inter-creditor agreements.

• Identify any unique collateral or statutes 
issues:

• Perishable Ag. Commodities Act.
• Mechanic or other special liens.
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• Identify all guarantees.
• Unsecured or collateralized?
• Secure updated personal financial statements 

anticipating negotiations with lender
• Consider valuation of ownership stake 
• Review accuracy of prior financial statements.
• Evaluate any participation agreement or 

possible purchase of guaranty.

Know The Facts First – Guaranty
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Employee Matters



Know The Facts First – Payroll

• When is payroll distributed?
• Is payroll processed through a third party 

(ADP) or by the company?
• How many days in advance must the payroll 

account be funded?
• Verify if trust fund taxes and other 

withholding items are accounted for and 
remitted; if not, remedy immediately.
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• Verify type of health insurance plan and how 
funded; when does the existing policy 
expire?

• Verify how many former employees are using 
COBRA coverage and how that is being 
funded and overseen.

• Union involved? Review Collective Bargaining 
Agreement and all pension plan info

Know The Facts First – Insurance
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Know The Facts First – 401(k)

• Examine 401(k) plan and terminate any 
employer matching contribution 
requirement; insure all funds withheld have 
been remitted to 401(k) administrator.

• Terminate 401(k) plan and get the plan shut 
down in same calendar year; requires all 
accounts to be distributed; set up accounts 
for stragglers at third party.

• Fees for accountant/actuary needed for 
Form 5500 and other filings.
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Know The Facts First – Other

• Notice to employees of termination or changes 
to any plan.  Also, determine whether WARN 
Act applies and issue notice if practical.

• Identify any §125 plan, dental, optical and 
similar plans and properly terminate (refunds 
are an issue).  

• Key employee retention plan.
• Any employee lien, “hot goods” or similar 

issues? 
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Tax



Know The Facts First 
Company Return

• Once operations have ceased, file Form BC-
100 (or equivalent) so that estimated taxes 
are not imposed when quarterly or other 
returns are not filed.

• Secure relevant tax returns, including ad 
valorem property taxes, income taxes, real 
estate taxes, etc.

• Determine what tax returns must/should be 
filed; final income tax returns; employment 
taxes.
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Know The Facts First 
Personal Tax Risk

• Flag personal tax liability for owners resulting 
from recent operations, cessation of operations, 
etc.

• If any debt is cancelled as a result of a workout 
with the bank or other creditor, consider 
potential of cancellation of debt (COD) income 
and try to mitigate.

• If individual guarantors are required to make 
payments to the secured lender, make sure their 
capital accounts at company reflect any such 
payments in order to increase basis and be able 
to take losses.
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Insurance



• See references to health insurance regarding 
employees.

• Verify expiration date for all general liability, 
workers compensation and all other policies.

• Post-closing, advise all insurance carriers 
regarding cessation of operations and try to 
recover unearned premiums.

• See if there are any premium finance companies 
involved.

• Review key man life insurance policies for cash 
surrender value.

• Review Director and Officer (D&O) policy and 
purchase “run-off” coverage. 
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Company Books And Records



• Obtain latest balance sheet and financial 
statements.

• Assess outside help needs and prepare 
meaningful 13 week cash flow statements. 

• Secure latest borrowing base certificate if 
such items have been submitted to lender.
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Accounting & Finance



• Pending litigation?
• Demand letters and similar communications.
• Verify arbitrations or similar proceedings.
• Consider changing registered agent to your 

law firm so you are sure.
• Any “bad check” criminal cases?
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Real Estate



• Verify if business locations are owned or leased.
• Assure proper security for each location.
• Verify lease terms including expiration dates, 

timely payment of rent and so on.
• Determine if company’s secured lender has 

landlord subordination/attornment agreement.
• Verify whether any mortgages are properly 

recorded.
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Facility(s) Shutdown



• Determine if company needs additional 
professional assistance.

• Identify surplus inventory or machinery to be 
sold.

• Identify executive level expenses and items 
that can be trimmed.

• Any football, basketball or other spring event 
tickets, any concert tickets, seat licenses, 
etc.?

• Receivables collection; lender letter.
• Sell customer lists, drawings.
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Corporate Governance



• Get broad Board resolutions approving sale 
of assets from shareholders/members, as 
well as board of directors.
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Professional and Other Fees



• Benefit plan and taxes.
• Law firm and Local counsel to defend 

creditor complaints, if needed.
• Chief Restructuring Officer (CRO) and firm.
• Key employees/CRO
• Secured party counsel
• Real estate broker/auctioneer; equipment 

auctioneer
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Post-Closing of Sale(s)



• Appoint receiver: which county?
• Identify receiver candidates.
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Miscellaneous



• Forward mail after premises closed.
• File annual reports to keep the corporation or LLC in 

good standing for some period post-closing.
• Secure laptops, hand tools, etc. 
• Dispose of leased vehicles and equipment. 
• Identify and terminate company credit cards, 

especially American Express.
• Document storage for key items; what happens at 

end of storage period?
• Data Room.
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Questions



• Over 140 attorneys
• Full-service, commercial law firm
• Offices in Dallas, Houston & Waco
• Opened in 1985

Gray Reed
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• Taft/ is comprised of more than 595 attorneys who practice across a wide range of 

industries including: Finance, Litigation, Business, Labor and Employment, Intellectual 

Property, Business Restructuring, Bankruptcy and Creditor Rights, Energy, Environmental, 

Health and Life Sciences, Private Client Services, Real Estate and Tax. 

• Taft/ has 11 offices in Ohio, Illinois, Indiana, Minnesota, Colorado, Kentucky and Arizona.

Taft/ 
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Gray Reed 
www.grayreed.com 

Thank you!

Cleve Clinton
cclinton@grayreed.com

Michael P. O’Neil
MONeil@taftlaw.com
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