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Peter A. Mahler concentrates his litigation practice on business divorce cases 
involving dissolution and other disputes among co-owners of closely held 
business entities, such as limited liability companies, corporations, and 
partnerships. He has decades of litigation experience prosecuting and 
defending business divorce cases at the trial and appellate levels, as well as in 
mediation and arbitration proceedings. He also works closely with appraisers 
involved in the valuation of business interests in appraisal contests, such as 
elective buy-outs in dissolution proceedings and dissenting shareholder 
appraisals following cash-out mergers.

For over 13 years, Peter has published a widely followed blog called New York 
Business Divorce, which has well over 700 articles covering all aspects of 
dissolution and dissenting shareholder proceedings, involving limited liability 
companies, corporations, and partnerships, business valuation, and more. He 
also produces the podcast Business Divorce Roundtable, on which he 
interviews experts in the field of business divorce, including lawyers, law 
professors, and business appraisers.
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Peter J. Sluka is represents a broad range of individuals and 
entities in all phases of complex commercial litigation, with a 
particular focus on disputes among co-owners of closely held 
businesses.  Peter has successfully represented prominent 
businesses and individuals from all industries in cases involving 
directors’ fiduciary duties, valuation of businesses and assets, 
material misrepresentations, and shareholders’ rights.

Peter is a regular contributor to the New York Business Divorce 
Blog, publishing articles on all aspects of dissolutions, buyouts, 
valuation, fiduciary duties, and corporate governance.

Peter J. Sluka, Esq.
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Program Overview
Common Use, Features, and Terms of Shotgun Buy-Sell Agreements

• “I cut, you choose” Justice

• Triggers

• Price

• Additional Terms and Covenants

Advantages, Successful Implementation

Disadvantages

• Shotgun Buy-Sell Agreements are Mostly Optional

• Asymmetries in Information, Buying Power, Capabilities

• Potential Remedies

Execution, Disputes

Best Practices for Drafting and Litigating
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Common Use and Features

A deadlock resolution mechanism in closely-held business organizations, 
with an even number of owners (usually two) possessing equal 
management rights and equal involvement and expertise in the 
business. 
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Common Use and Features

Common Buy-Sell Agreements in Closely-Held Businesses:
• Put/Call Options

• Right of First Refusal

• Single, Binding Appraisal

• Three-Appraisal Process

• Texas Shootout

• Dutch Auction
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Features

Shotgun buy-sell agreements seek equity by fixing the sale price before 
the purchaser. “I cut, you choose.” 

Judge Easterbrook: “The possibility that the person naming the price 
can be forced either to buy or to sell keeps the first mover honest.”  
Valinote v. Ballis, 295 F3d 666 [7th Cir 2002]. 

When certain conditions are met, either owner may pull the trigger and 
initiate the buy-sell agreement by naming a price.  Doing so gives the 
responding owner the option to either (i) purchase the initiating 
member’s interest at the named price, or (ii) sell his interest to the 
initiating member at the named price.
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Sample Shotgun Buy-Sell Provision

If for any reason any Member (“the Electing Member”) is unwilling to continue to 
be a member of [the Company] if another Member (“the Notified Member”) is 
also a member of [the Company], then the Electing Member may give the Notified 
Member written notice stating in such notice the value of a 1% Membership 
Interest (“Interest Value”) whereupon the Notified Member shall, by written notice 
given to the Electing Member within 30 days from the date of receipt of the 
Electing Member's notice, elect either to purchase the Electing Member's interest 
in [the Company] or to sell to the Electing Member the Notified Member's interest 
in [the Company].
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Triggers

Shotgun Buy-Sell Agreements are often drafted 
as a means to resolve deadlock:
• If the Managers do not agree upon any of the 

decision for which Managers’ unanimous approval is 
required (such failure to agree, a “Deadlock”) then, 
for a period of ninety (90) days after the date they 
first failed to agree thereon, either Member shall 
have the right to initiate the Shotgun buy-sell 
procedure.

Other Potential Triggers:
• Breach of the operating agreement allowing the 

non-breaching party to invoke provision.

• Disagreement not constituting deadlock
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Triggers – Deadlock

Option 1: Deadlock Specifically Defined
• Operating Agreement requires unanimous 

consent for specific actions—Dissolution, 
Distributions, Change of Control, Sale of Real 
Property, Etc.—and deadlock can only occur 
with respect to those actions.

Option 2: Deadlock Generally Defined
• Any disagreement that impedes the orderly 

functioning of the Company.

• Any matter that, if not agreed upon, would 
result in a material adverse effect to the 
company
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Triggers – Deadlock

Deadlock Resolution Mechanisms as Prerequisite to Shotgun Procedure:
• Deadlock only occurs after a certain number of days

• Deadlock only occurs where a matter is not resolved after a certain number of 
consecutive meetings of the Members of the Company

• Deadlock cannot occur without a certain number of written proposals to resolve the 
matter.

Deadlock Break Options:
• Party not obligated to go through with shotgun sale if she concedes on the matter 

causing deadlock
• For a period ending at 11:59 p.m. local time on the fifteenth business day following the date 

all Members receive the Tender, either Member may elect to break the Deadlock and cancel 
the Buy-Sell by giving written notice to the other Member that it agrees with the decision of 
the other as to the matter causing the Deadlock.
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Price

To be named by the party that pulls the trigger on the Shotgun Buy-Sell 
Provision.

If ownership is not co-equal, the price named in the shotgun buy-sell 
agreement should be a price for 100% of the company, to be adjusted 
for differing ownership percentages.
• In the case of a two-member LLC where one member owns 75% of the LLC and one 

member owns 25%, the 25% member might pull the trigger and name an 
enterprise value of $500,000.  The 75% member can either (i) purchase the 25% 
member’s interest for $125,000 or (ii) sell his own for $375,000. 

The shotgun price can be a negative number, Valinote v. Ballis, 295 F3d 
666 [7th Cir 2002]. 
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Additional Terms and Covenants

Additional terms material to the transfer of ownership interests:
• Payment terms

• Financing

• Earn-Out options

• Buyer’s assumption of seller’s personal liabilities
• Absent express language stating so, seller is still subject to his personal guarantees.

• Indemnification

• Resignation of the seller

• Employees and Board members

Alternatively, give the initiating member blanket authority to specify the 
terms.
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Additional Terms and Covenants

Formality Requirements
• Offer must be written

• Transmitted via specific means, to specific people.

• Time limitations (e.g., within 90 days of deadlock)

Blackout Period preventing either owner from exercising the buy-sell 
provision until a period after the signing of the operating agreement.

Restrictive covenants on seller.
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Additional Terms and Covenants

 Remedies for Non-Performance:
• Reverse the transaction, with a discount:

“If a Member breaches any of the provisions of Section 10.2(d) above, the non-
defaulting Member shall have the option to (i) buy (if such Member was required to sell 
its Interests pursuant to Section 10 .2(c )) the defaulting Member's Interests at a 
proportionate price determined in accordance with Section 10.2(c), discounted by 30% 
or (ii) sell (if such Member was required to buy the defaulting Member's Interests) its 
Interests to the defaulting Member at a proportionate price determined in accordance 
with Section 10.2(c), increased by 30%.” 

• Specific Performance

• Injunctive Relief

• Arbitration vs. Court
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Additional Terms and Covenants

Walkaway Rights / Deadlock Break Period:
• For a period ending at 11:59 p.m. local time on the fifteenth business day 

following the date all Members receive the Tender, either Member may elect to 
break the Deadlock and cancel the Buy-Sell by giving written notice to the other 
Member that it agrees with the decision of the other as to the matter causing the 
Deadlock.

Third Option to Dissolve Company:
• Whereupon the Notified Member shall, by written notice given to the Electing 

Member within 30 days from the date of receipt of the Electing Member's notice, 
elect either to (i) purchase the Electing Member's interest in [the Company], (ii) 
sell to the Electing Member the Notified Member's interest in [the Company], or 
(iii) dissolve the Company.
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Advantages: Shotgun Buy-Sell Agreements Provide a Means 
to Break Management Deadlock

Deadlocks destroy profitable companies.

The potential for deadlock exists in many closely-held 
businesses:
• IRS Filing Statistics show that 75% of LLCs have one member, and 

20% have two members.  And in many cases of two-member LLCs, 
those members are co-equal.

Deadlock is one of the most important circumstances for a 
closely-held business to consider when adopting their 
governing documents.
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Advantages: Avoid Deadlock

Judicial Deadlock Breaking Mechanisms:
Dissolution

• NY - BCL § 1104, LLCL § 702

• Note - no BCL § 1118 election available to non-petitioning party in the event 
of deadlock-based dissolution. 

Forced Sale
• In Delaware, Courts may force the sale of deadlocked businesses.  see Del. 

Gen. Corp. Law § 226; Shawe v Elting, 157 A3d 152, 154 [Del 2017]

Receivership

Injunctive Relief
• If the deadlock results from a member’s breach of the governing agreement 

or fiduciary duties, courts can enjoin the breach.  
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Advantages: Fairness - Those Who Best-Know the 
Company’s Value are Incentivized to State It

Methods of Valuation in Buy-Sell 
Agreements
• Fixed Price (Share Value Certificate)

• Appraisal(s)

• Formula

• Auction

• Shotgun
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Advantages: Fairness - Those Who Best-Know the 
Company’s Value are Incentivized to State It

Assuming owners have equal information, buying power, and capabilities, 
both parties are incentivized to deal at a fair price.

Those intimately familiar with a closely-held company are best-able to 
appropriately value it.

The most likely buyers for shares in a closely-held company are the other 
owners.  
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Advantages: Cost Effective

Easy to negotiate and include in governing documents.

No expensive external appraisals required.
• Contrast with:

• Other buyout provisions which sometimes require as many as three 
separate appraisals.

• BCL § 623, LLC Law § 1002 and Revised Limited Partnership Act § 121-1102, 
all of which call for costly appraisal proceedings in the event of a freeze out 
merger.

Avoids costly dissolution proceedings.

Resolves deadlock without mediator or third party.

No auctioneer required to facilitate sale.
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Advantages: Expedient

Eliminate the risk of perpetual negotiations, 
with endless rounds of offers and 
counteroffers, all while the company remains 
gripped in deadlock.

Force action by intransigent parties – only one 
party is needed to pull the trigger.

Provide a path to resolution in cases where 
traditional negotiations are made impracticable 
due to parties’ strained relationship.
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Judicial Enforcement of Shotgun Buy-Sell Agreements

Grossberg v. Van Bakergem, 2016 NY Slip Op 50081 [NY County 
2016] [enforcing the trigger-pulling member’s right to purchase the
remaining member’s interest at the offered price].

Gries v Plaza Del Rio Mgt. Corp., 335 P3d 530, 536 [Ariz Ct App 
2014] [dismissing dissolution action upon party’s invocation of 
shotgun buy-sell provision].

Fulk v. Washington Service Associates, Inc., 2002 WL 1402273 [Del. 
Ch. June 21, 2002] [finding deadlock and ordering a shotgun sale].
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Disadvantages: Most Shotgun Buy-Sell Agreements are 
Optional

Even if the preconditions—usually, deadlock of the mangers—to the 
shotgun buy-sell agreement are satisfied, parties have the option to pull or 
not to pull the trigger.

Gun Shy Owners:
• While Shotgun Buy-Sell Agreements are increasingly common fixtures in LLC 

operating agreements, trigger pulls are relatively rare.

• Neither party wants to be the one to name the price.

• Brooks et al., Trigger Happy or Gun Shy? Dissolving Common-Value Partnerships with 
Texas Shootouts, Harvard Univ. Ctr. for Law, Econ. and Bus. (2009), theorizes that, 
even when the shotgun buy-sell provision is in the operating agreement, parties 
prefer to make traditional buy or sell offers.
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Most Shotgun Buy-Sell Agreements are Optional

In deadlock-based dissolution proceedings, courts consider 
whether the operating agreement itself provides a fair 
opportunity for the dissenting member who disfavors the 
inertial status quo to exit and receive the fair market value of 
her interest.

Because both parties may choose not to pull the trigger, the 
“mere existence” of a shotgun buy-sell provision may not 
forestall a petition for deadlock-based dissolution.
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“Holes” in Shotgun Buy-Sell Agreement May Result in 
Dissolution

“The parties’ alleged inability to break their Deadlock makes plain the Deadlock 
procedure’s shortcomings. The procedure does not mandate a price, pricing 
formula or a closing timeline at which either Member can buy out the other; 
negotiations regarding these terms are required as a matter of course. The 
parties to the Operating Agreement clearly presumed that the Members would 
deal with each other in a commercially reasonable manner and consummate the 
“divide and choose” transaction in good faith. Based on the well-pled facts in the 
Petition, that appears to have been wishful thinking. With PTP’s value in 
precipitous decline, litigation between the parties breaking out in courts across 
the country and no end to the deadlock in sight, I find it reasonably conceivable 
that judicial dissolution is warranted.”

 Seokoh, Inc. v Lard-PT, LLC, CV 2020-0613-JRS [Del Ch Mar. 30, 2021]
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Disadvantages: Asymmetry of Information

When one owner is better-positioned to know the true value of the business 
than the other, a shotgun buy-sell agreement encourages opportunistic 
behavior by the more knowledgeable owner, and may deprive the less-
informed owner of a fair deal.

Shotgun Buy-Sell Agreements may not be preferable arrangements where one 
owner is at an informational disadvantage, such as organizations where the 
financial management is overseen by one member.

At a minimum, a less-informed owner might insist upon representations 
regarding recent expressions of interest and/or “jerk insurance.”
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Disadvantages: Asymmetry of Information

Suppose that there is a 50% chance that the value of a Company is $500,000, 
but a 50% chance that the value is $300,000.  If one owner—perhaps because 
of his day-to-day involvement in the Company—knows the true state of affairs, 
that informational asymmetry may result in the shotgun buy-sell agreement at 
an unfair price. 

The uninformed owner is likely to offer at $200,000 for a 50% interest.  
Depending on the true state of affairs, the better-informed owner will either (a) 
sell for $200,000 if the true value of the Company is $300,000, or (b) buy for 
$200,00 if the true value of the Company is $500,000.
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Disadvantages: Asymmetry of Information

Inequities arising from asymmetry of information can be mitigated by requiring 
the better-informed party to name the price:
• If the more knowledgeable owner is the one to name the price, the parties still may arrive 

at a fair deal.

• If informational asymmetry is anticipated, consider a provision that requires the better-
informed party to be the offeror.

Landeo & Spier, Shotguns and Deadlocks, 31 YALE J. REG. 143 (2013):
• Statistical analysis showing that a shotgun buy-sell provision among equal owners with 

asymmetric information yielded equitable results on 40% of occasions where the better-
informed party is the offeror, and on 7% of occasions where the better-informed party is 
the offeree. 

• In sum, better-informed offerors reveal their private information in connection with their 
offering.

29



Disadvantages: Unequal Buying Power

Shotgun Buy-Sell Agreements may 
encourage opportunistic behavior when 
one owner has deeper pockets than the 
other.

Inequities arising from unequal buying 
power can be mitigated by:
• Terms allowing sufficient time to secure 

financing 

• Terms allowing for payment over time

• Earn-out terms

• Minor penalties in the case of non-
performance: “In the event the purchasing 
party fails to close, the selling party has the 
option to reverse the transaction and 
purchase the selling party’s shares at the 
price previously stated, less 10%.” 30



Disadvantages: Unequal Buying Power

31

Suppose that a company in continued deadlock is worth $400, and $500 once the deadlock 
is broken.  Owner 1 has deep pockets, but Owner 2 is financially constrained.  Owner 1 might 
make a predatory offer for $50.  While Owner 2 would generally prefer to purchase Owner 1’s 
membership at $50, he may not have the financial ability to do so.

To prevent or mitigate this inequity, the financially constrained owner may be forced to act 
first, pulling the trigger at $249, where the deep-pocked owner would elect to purchase.

• But if the deep-pocketed owner elected to sell at $249, the financially constrained 
party (Owner 2) would be forced to breach the agreement.

• If the agreement provides that Owner 2’s breach entitles Owner 1 to reverse the 
transaction at a discount, the potential for inequity is limited to the amount of the 
discount.



Disadvantages: Unequal Ability
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Where the Company is likely to be worth more if one owner buys it than the other, shotgun 
buy-sell agreements may not account for that discrepancy.  Consider potential inequities 
arising from:

• Management ability
• Relationships with customers 
• Relationships with vendors
• Product knowledge
• Related companies

• Lard-PT, LLC v Seokoh, Inc., 2020 NY Slip Op 51208(U) [Sup Ct NY County Oct. 20, 
2020].



Disadvantages: Unequal Ability
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Suppose that a company in continued deadlock is worth $400.  Owner 1, given his knowledge 
of the business and relationships with employees and customers, knows that if he purchases 
the business, it will be worth $500.  Owner 2 has been a mostly passive owner, and he lacks 
the expertise to increase the Company’s value.  If he purchases the Company, it’s value may be 
no higher than the deadlock value, $400.

• In this situation, Owner 1 might offer to purchase Owner 2’s interest at $201.  

• Like the case of unequal buying power, the potential for inequity is mitigated of the 
less-advantaged party (Owner 2) pulls the trigger.  Here, Owner 2 could pull the 
trigger for $249, which—all things equal—would result in Owner 1 agreeing to 
purchase Owner 2’s shares for $249.

• In contrast to the tendency of owners to be “Gun Shy,” in cases of unequal ability, 
both owners do better if they are trigger happy.



Exercise

Trigger pulls must follow the notice and formality requirements set 
forth in the governing agreement.

A trigger pull that fails to follow the formality requirements of the 
governing agreement is a naked offer, to which the other member need 
not respond.
• Rosen v Triebenbacher, Index No. 656493/2020 [Sup Ct NY County 2020] [a 

shotgun-style email offer, which did not comply with the formality requirements 
of the operating agreement was a separate agreement, not a “trigger pull” 
subject to walkaway rights in the Operating Agreement].
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Exercise

Absent a Deadlock Break Period, trigger pulls bind both parties to 
follow through with the shotgun sale.  

• Member 1 pulls the trigger on the shotgun buy-sell, naming a price for a 50% 
interest at $500.  Before Member 2 responds, Member 1 sends a notice 
purporting to revoke the offer.  Member 2 seeks to hold Member 1 to the $500 
price.

• Walsh v. White House Post Productions, LLC, C.A. No. 2019-0419-KSJM [Del Ch
Mar. 25, 2020].  The Buy-Sell provision itself is the option, and it is exercised 
when the party elects to invoke the provision.
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Adding Terms & Conditions at Exercise

Absent prior specification of relevant terms and conditions, can an 
owner add terms to a shotgun offer?

• Forbush v Adams, 460 SW3d 1, 7 [Mo Ct App 2014].  Party failed to 
“pull the trigger” on the shotgun buy-sell agreement because their 
offer included terms and conditions other than price:

(1) requiring a buyer [Forbush] to repay or cause to repay loans 
advanced by shareholders of the company; 

(2) requiring a buyer [Forbush] to personally guarantee seller's 
[Adams] guarantees of company bank debt; and 

(3) requiring a buyer [Forbush] to offer seller [Adams] a consulting 
agreement.
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Absent prior specification of relevant terms and conditions, can an 
owner add terms to a shotgun offer?

• Wyatt v Phillips, 2002 WL 31053832, at *4 [Pa Com Pl Aug. 27, 
2002].  Where the Shotgun Provision is not followed to the letter, 
ordinary contract principles of offer and acceptance apply. And so, 
an offer that contains additional terms not present in the shotgun 
buy-sell agreement is a simple offer to purchase or to sell, to which 
the offeree is not required to respond.
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Absent prior specification of relevant terms and conditions, can an 
owner add terms to a shotgun offer?

• Lard-PT, LLC v Seokoh, Inc., 2020 NY Slip Op 51208(U) [Sup Ct NY 
County Oct. 20, 2020].  Yes, as long as such terms are “commercially 
reasonable;” a party that conditions its performance of the shotgun 
buy-sell provision on commercially unreasonable terms breaches 
the agreement.  

• Commercially Reasonable: Purchaser to assume guarantees 
made by the Seller.

• Commercially Unreasonable: Extension of the manufacturing 
facility’s lease with Seller’s company at the current level of rent, 
immediate resignation of Seller’s board designees.
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For Drafters:
• Consider whether the shotgun buy-sell agreement is the appropriate device.

• Carefully define the triggers.

• Specify, ex ante, all material terms of the sale.

• Consider strategies to mitigate potential asymmetries in information, buying 
power, or ability.

• Consider terms providing for financing, walkaway rights, jerk insurance.

• Consider available remedies for nonperformance of the shotgun buy-sell 
agreement.
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For Litigators:
• Study the governing documents for triggers, formality requirements, and 

procedure.

• Identify and leverage asymmetries.  
• In the case of asymmetrical abilities, it is better to be trigger happy than gun shy.

• Consider the impact of additional terms not set forth in the governing 
documents.
• At a minimum, those terms must be commercially reasonable.

• Beware the Courts’ broad equitable powers in dissolution proceedings.
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Additional 
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