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Overview
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• Target/Seller Disclosure and Process Considerations

• Implications of Transaction Structure

• Stockholder Approval

• Board Fiduciary Duties in Connection with Stockholder Approval

• Requirements and Considerations When Stockholders Act by Written Consent

• Appraisal Rights and Related Notice Obligations

• Buyer Disclosure Considerations

• Disclosure to Rollover Sellers

• Pre-Emptive Rights Offerings



Disclosure Issues in Private Company M&A
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Structural Considerations
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• Stock Purchase

• Requires engagement with all of the target’s stockholders prior to signing a 

definitive agreement: Yes

• Obligation for the target’s board of directors to approve the transaction: No 

• Transaction triggers appraisal rights for the target’s stockholders: No

• Asset Purchase

• Requires engagement with all of the target’s stockholders prior to signing a 

definitive agreement: No

• Obligation for the target’s board of directors to approve the transaction: Yes

• Transaction Triggers Appraisal Rights: No

• Merger

• Requires engagement with all of the target’s stockholders prior to signing a 

definitive agreement: No

• Obligation for the target’s board of directors to approve the transaction: Yes

• Transaction Triggers Appraisal Rights: Yes

9

Structuring the Deal: Characteristics

Gibson Dunn



Disclosure Issues in Private Company M&A
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Fiduciary Duties in Connection with Stockholder Approval



Duties of the Board – Duty of Disclosure / Candor

• Similar obligations under Federal and state securities laws

When board or corporation speaks to stockholders or public, it must do so 

in manner that is truthful and not misleading

Derives from Duty of Care and Duty of Loyalty

When stockholder vote is sought, directors must make full, fair and 

truthful disclosure of all relevant information

• Omitted fact is material if there is substantial likelihood that a reasonable stockholder would 

consider it important in deciding how to vote

For business combinations, board must fully disclose all material facts 

germane to stockholders’ decision to approve or reject transaction

11



The Corwin Doctrine

The Delaware Supreme Court has held that the business judgment rule

applies to mergers that are approved by a “fully informed, uncoerced vote” of

disinterested stockholders in which the merger counterparty is a non-

controlling stockholder

• In order to fully inform stockholders, a board must provide stockholders with all the 

facts that materially affect a transaction.

• A proxy statement should not omit significant facts from the sequence of events that

shade the stockholders’ understanding of the rationale for the transaction.

• Where an event may give rise to a fundamental change to the value of the 

company’s equity and such event dramatically affects the environment in which a 

transaction may occur, greater disclosure may be warranted.

Under Corwin, even if a majority of the Board is not disinterested and independent, entire

fairness will not apply if there is no controlling stockholder and transaction is approved by

fully informed, uncoerced vote of disinterested stockholders.

12



Common Areas for Claims of Inadequate Disclosure
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• Financial Advisors:

• Fees: 

• SEC: The SEC CD&Is on tender offers note that reference to “customary compensation” is ordinarily 
insufficient; disclosure of material terms would generally also include types of fees, contingencies, 
milestones and triggers

• For example, the SEC found that CVR violated Rule 14(d)-9 by failing to fully and accurately describe 
the material terms of its advisors’ fees, when it described in its Schedule 14D-9 related to an activist 
offer that its financial advisors were entitled to “success fees,” when the fees were payable 
notwithstanding success of the activist. (SEC 21C Order against CVR Energy, Feb. 2017)

• Delaware:  “Because of the central role played by investment banks in the evaluation, exploration, 
selection, and implementation of strategic alternatives, [Delaware courts have] required full disclosure of 
investment banker compensation and potential conflicts” (Del Monte, 2011)

• For example, a Delaware court enjoined a stockholder meeting, pending additional disclosure on the 
financial advisor’s fees, where the only disclosure was that an affiliate of the advisor would receive 
“additional fees”, without disclosing magnitude ($5.6 million, where financial advisor fee was $13 million); 
note court did not find it sufficient that this could have been calculated from disclosures in the commitment 
letter, which was “100 pages” into the document.  Court notes that a “stockholder should not have to go on 
a scavenger hunt to try to obtain a complete and accurate picture of a financial advisor’s financial interests 
in a transaction.” (Vento, 2017)

• Also, a common claim is lack of disclosure on how much of the fee is contingent.

Common Disclosure Issues



Common Areas for Claims of Inadequate Disclosure
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• Conflicts:

• Delaware cases have held that companies must disclosure potential conflicts of interest faced by financial 
advisors.

• In response, common to disclose fees earned by financial advisor from work for other participants for some 
period, often prior two years, and nature of past services.

• Financial Advisor Opinion:

• Delaware courts have held that stockholders are entitled to a fair summary of the substantive work performed by 
the investment bankers upon whose advice the recommendations of their board as to how to vote on a merger or 
tender offer rely. The relevant disclosure document must disclose the valuation methods used to arrive at that 
opinion as well as the key inputs and the range of ultimate values generated by those analyses. Whether a 
particular piece of an investment bank’s analysis needs to be disclosed, however, depends on whether it is 
material. The summary of the banker’s work need only be sufficient for the stockholders to usefully comprehend, 
not recreate, the analysis.

• FINRA rules also have mandated disclosures related to fairness opinions, including material relationships in prior 
two years with any party to the transaction (FINRA Rule 5150).

• Projections:

• Delaware courts have long held that “reliable management projections” are clearly material to stockholders when 
deciding whether to vote for a merger.

• When projections prepared by management are revised, the reasons for the revisions should be explained to 
the board, and be documented.

Common Disclosure Issues (cont’d)



Common Areas for Claims of Inadequate Disclosure
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• Background of the merger:

• Delaware cases:

• For a company that entered into a sales process after repeatedly failing to file SEC mandated restated financials, 

and which was subsequently deregistered by the SEC, failure to state reasons why company did not restate 

financials was a material omission (Saba, 2017).

• Failure to include the views of the target’s founder, Chairman and largest stockholder, who was disappointed in the 

price and management for not running the company to command a higher price, and believed it was not the right 

time to sell, was a material omission from company’s Schedule 14D-9 (Appel, Del. Sup. Ct., 2018).

• Federal Law

• Referencing accounting firm’s diligence report in merger proxy statement, but not red flags in the report, may be 

violation of federal proxy rules; note, statement that stockholders should only rely on information in the proxy 

statement, prevented argument that media had raised similar issues (comScore, USDC SDNY, 2017).

Common Disclosure Issues (cont’d)



Disclosure Issues in Private Company M&A
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Requirements and Considerations When Stockholders Act by 

Written Consent



Action by Written Consent
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In connection with the stockholder approval of an agreement and plan of merger, a private 
corporation will typically take action by written consent.

*

Prompt notice of the taking of the corporate action without a 
meeting by less than unanimous consent shall be given to 
those stockholders or members who have not consented and 
who, if the action had been taken at a meeting, would have 
been entitled to notice of the meeting if the record date for 
notice of such meeting had been the date that consents 
signed by a sufficient number of holders or members to take 
the action were delivered to the corporation as provided in 
this section. 

DGCL§228(e) requires prompt notice of the action to be 
delivered to any stockholders who did not deliver a consent.



DGCL § 228(e) Notice Requirements
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When Is Notice Required? 



DGCL § 228(e) Notice Requirements
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DGCL § 228(e) requires “prompt” notice

• Riskin v. Burns, C.A. No. 2019-0570-KSJM (Dec. 2020)

• “Prompt” notice under Section 228(e) is not defined by statute. 

• There is probably an outer limit of delay that would presumptively violate Section 228(e)’s 
prompt notice requirement. For example, it would be difficult to conclude that notice sent 
a few years after the stockholder written consent was issued is sufficiently prompt. 

• Short of that outer limit, what constitutes prompt notice for Section 228(e) is a context-
specific inquiry, as the two cases that have addressed this requirement illustrated.

• In Di Loreto v. Tiber Holding Corp. (Del. Ch. June 1999), the court held that a five-month 
delay was not prompt where the stockholder who should have received notice 
under Section 228(e) was in litigation and settlement communications concerning the 
transaction approved by stockholder consent.

• Mehta v. Mobile Posse, Inc. (Del. Ch. May 2019) When a transaction approved by written 
consent triggers notice obligations under Section 262, the deadline in Section 262 should 
supply the outer bound of what constitutes “prompt” notice under Section 228.



DGCL § 228(e) Notice Requirements
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DGCL § 228(e) requires “prompt” notice

• Brown v. Kellar, 2018 WL 6721263, at *10 (Del. Ch. Dec. 21, 2018)

• The consents complied with all the provisions of Section 228 except for the prompt notice 
required under Section 228(e). At issue, then, is whether the absence of notice 
under Section 228(e) prevents an otherwise valid written consent from taking effect.

• Section 228(e)'s notice requirement is not a condition precedent or prerequisite to a 
corporate action by written consent, but rather an additional obligation resulting from that 
corporate action.

• Even if Rule 14c-2 imposes a notice requirement beyond that found in Section 228, the 
Director Consents would still be effective under Delaware law. This Court has 
consistently found that corporations cannot avoid their obligations under Delaware law, 
like holding annual meetings, by pointing to additional or purportedly conflicting 
obligations under Rule 14 of the Exchange Act.



DGCL § 228(e) Notice Requirements
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But what information must be included in the notice? 



DGCL § 228(e) Notice Requirements
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Dubroff v. Wren Hldgs., LLC, 2009 WL 1478697 (Del. May 2009)

• Delaware case law has not addressed the question of whether the notice required by 8 Del. C. §

228(e) triggers a fulsome disclosure akin to that required when stockholder approval is being 

solicited.

• The Court need not delineate the parameters of the disclosure required by § 228(e) because the 

Court holds that regardless of the precise scope, the Plaintiffs have stated a claim for breach of 

fiduciary duty.

• For purposes of the present analysis, it is immaterial whether § 228 requires full fiduciary duty 

disclosure of all material information as in the context of a request for stockholder action. If it 

does, the Complaint asserts well-plead facts sufficient for the Court to infer reasonably that the 

board materially misled stockholders about the Recapitalization. If it does not, there are well-

plead facts in the Complaint sufficient for the Court to infer reasonably that the board deliberately 

omitted material information with the goal of misleading the Plaintiffs and other stockholders 

about the Defendants' material financial interest in, and benefit conferred by, the Recapitalization 

not shared with other stockholders.



Action by Written Consent
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What about in the request for consent?



Action by Written Consent

24

Carsanaro v. Bloodhound Technologies, 65 A.3d 618 (Del. Ch. 2013)

• The form of consent cited key documents  as Exhibits A and B in the consent, but neither was attached or 

otherwise provided.

• When a consent specifically refers to exhibits and incorporates their terms, the plain language of Section 

228(a) requires that a stockholder have the exhibits to execute a valid consent. 

Calesa Associates, L.P. v. American Capital, Ltd, C.A. No. 10557-VCG (Del. Ch. 2016)

• The Plaintiffs allege that by giving them only one day to review the 297–page Transaction Documents the 

Directors Defendants violated the purpose of the Delaware law, which is to make certain that stockholders 

make informed judgments.

• Several of the Transaction Documents that the Plaintiffs were asked to sign were incomplete, had missing 

attachments, or were in draft form.

• In reply, the Defendants argue that the DGCL does not set a minimum time for considering and executing a 

written consent.

• Court finds that the Plaintiffs' allegation that several of the exhibits were in draft form or were missing 

attachments is sufficient to state a claim at this stage of the proceeding.

Mehta v. Mobile Posse, Inc., C.A. No. 2018-0355-KSJM (May 2019)

• By asking stockholders to approve of parachute payments in connection with the Merger, but providing them 

no information about the Merger, Defendants erred.



DGCL § 228 Notice Requirements
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Unanue v. Unanue, 2004 WL 2521292 (Del. Ch. 2004)

• The applicable provision of the DGCL, 8 Del. C. § 228, contains no disclosure 

requirements other than that the written consents be in writing, set forth the action to 

be taken, and be signed by the holders of the stock. The parties agree that the written 

consents at issue here met those requirements.

• Defendants argue, however, that Robert and Francisco's fiduciary duties as directors, 

included a duty of disclosure comparable to what is generally required in proxy 

solicitation cases for public companies subject to the federal securities laws. 

Specifically, Defendants contend Robert and Francisco had a duty to disclose “fully 

and fairly all material information” related to the stockholder action sought.

• The Court, however, need not decide that issue because the facts of this case 

demonstrate that there was no material nondisclosure.



Appraisal Rights under DGCL § 262 
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Overview of Appraisal Rights



Appraisal Rights under under DGCL § 262 
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• Stockholders of a corporation may be entitled to appraisal rights in connection 
with the proposed merger transaction.

•Stockholders have the right to seek a judicial determination of the “fair value”

of their shares in certain transactions. 8 Del. C. § 262.

•Appraisal rights are afforded to:

•Holders of unlisted stock held by under 2,000 holders of record.

•Holders of listed stock (or stock held by more than 2,000 holders of

record) if they are required to accept anything other than: (i) stock of the

surviving corporation; (ii) shares of stock of another corporation listed on a

national securities exchange or held by more than 2,000 holders of

record; (iii) cash in lieu of fractional shares; or (iv) any combination

thereof.

•Appraisal rights require stockholders to:

•If the merger is to be submitted for a vote at s stockholder’s meeting, 

deliver a written demand prior to the vote;

•Abstain from voting on the merger or delivering a consent in writing under 

§ 262 or vote against it;

•Continuously hold the stock through closing; and

•Perfect appraisal rights after closing by filing a petition in the Court of 

Chancery.

Appraisal rights are a  

statutory remedy for  

stockholders who  

question whether they  

have received “fair  

value” in a merger.



Fair Value Determinations Today

28

• Dell Inc. v. Magnetar Global Event Driven Master Fund Ltd (Del. Dec. 14, 2017)

• Provides a strong basis that deal price is a reliable indicator of fair value in most cases

involving an unhindered, informed and competitive sales process.

• No “Private Equity Carveout for Market Evidence”: The Court expressly rejected the

notion that deal price could be disregarded based on the identity of the buyer as a financial

sponsor. Consistent with its decision in DFC Global Corp. v. Muirfield Value Partners, L.P.,

the Delaware Supreme Court held that there is “no rational connection” between a buyer’s

status as a financial sponsor and the question of whether the deal price is indicative of fair

value for appraisal purposes, because, among other things, “all disciplined buyers, both

strategic and financial, have internal rates of return that they expect in exchange for taking

on the large risk of a merger, or for that matter, any sizeable investment of its capital.”

• The Delaware Supreme Court went on to note that the “Court of Chancery ignored an

important reality: if a company is one that no strategic buyer is interested in buying, it

does not suggest a higher value, but a lower one.”

• Theoretical Characteristics of MBOs Do Not Per Se Undermine the Probative Value of

Deal Price: The Court noted that the record did not support that any structural issues

inhibited the effectiveness of the go-shop, that a “winner’s curse” was present in this case

or that the value of Dell’s CEO, Michael Dell, imposed an impediment to rival bidders.

https://courts.delaware.gov/Opinions/Download.aspx?id=260240


Fair Value Determinations Today (cont’d)
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• Since 2006, transaction price has been the dominant metric in arm’s-lengths transactions, while 

most appraisals in related party transactions have been determined using DCF.

Source: Harvard Law School Forum on Corporate Governance, Delaware Appraisal Decisions, January 12, 2020.



Recent Delaware Appraisal Decisions
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• Robust Deal Process (Even if Imperfect) Increases Likelihood Court Will Give Significant

Weight to Deal Price.

• Brigade Leveraged Capital Structures Fund Ltd. v. Stillwater Mining Co., 240 A.3d 3 (Del.

October 12, 2020): Delaware Supreme Court affirmed a Chancery Court determination that

deal price had sufficient indicia of reliability to merit dispositive weight in an appraisal

valuation. Court held that a perfect deal process was not essential. Even though there had

been early "unsupervised activities" by the CEO in developing the transaction outside the

board's oversight, the Delaware Supreme Court confirmed that a pre-signing canvass,

repeated offer rejections by the board, and a post-signing market check established

sufficient indicia of reliability in the deal price.

• In re: Appraisal of Panera Bread Co., C.A. No. 2017-0593-MTZ (Del. Ch. Ct. Jan. 31,

2020): Court of Chancery gave full weight to the deal price, even though several

imperfections in process, including board's early disclosure of a target price range, rapid

due diligence, and CEO having made preliminary sale overtures without board approval.

Court identified several indicators of reliability of deal price: (i) stock had traded in an

efficient market; (ii) an independent, unconflicted board led the arms-length negotiations;

(iii) acquirer had access to extensive public and nonpublic information; (iv) several rounds

of negotiation resulted in multiple price increases; and (v) no competing bidders emerged.



Recent Delaware Appraisal Decisions (cont’d)
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• Unaffected Market Price May be Applied in a Flawed Process.

• Fir Tree Value Master Fund, LP, et al. v. Jarden Corp., No. 454, 2019 (Del. July 9, 2020): Delaware

Supreme Court affirmed the Court of Chancery’s decision that the unaffected market price of Jarden

stock was the only reliable indicator of the fair value. Delaware Supreme Court stated that “[a]lthough it

is not often that a corporation’s unaffected market price alone could support fair value,” “[t]here is no

long-recognized principle that a corporation’s unaffected stock price cannot equate to fair value.” Here,

the trial court adequately explained its reasons for not relying on the alternative measures of fair value

presented by the parties. The Delaware Supreme Court also ruled that the Court of Chancery did not

abuse its discretion by refusing to use the per share deal price as a “floor” for fair value, given that the

sale price resulted from a flawed process and likely captured substantial synergies.

• Absent a Reliable Deal Process, Courts May Apply DCF.

• Manichaean Capital LLC v. SourceHOV Holdings Inc., C.A. No. 2017-0673-JRS (Del. Ch. Ct. Jan. 30,

2020), affirmed No. 215, 2020 (Del. Jan. 22, 2021): Court found that circumstances surrounding sale

process disqualified market-based evidence as reliance metrics because (i) SourceHOV did not engage

in a sale process prior to the business combination and (ii) the court could not look to unaffected market

price because as a private company, SourceHOV had no publicly traded stock. Accordingly, the court

applied a DCF valuation.

• Kruse v. Synapse Wireless Inc., C.A. No. 12392-VCS (Del. Ch. Ct. July 14, 2020): Court relied

exclusively on a discounted cash flow analysis to determine fair value; there had been no

contemporaneous market-based evidence, nor a market check or public sale process.



Recent Delaware Appraisal Decisions (cont’d)
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• Deal Price Less Synergies Best Indicator of Fair Value.

• In re Appraisal of Regal Entertainment Grp., C.A. No. 2018-0266-JTL (Del. Ch. Ct. May 13,

2021): The Court held that the most reliable indicator of Regal’s fair value was the deal

price minus any value of the synergies arising from the accomplishment or expectation of

the merger that were allocated to Regal’s stockholders in the deal price. The Court

reasoned that the acquirer was an unaffiliated third party, the Regal board did not have

conflicts of interest, there was ample public information and Cineworld had conducted due

diligence, the parties had engaged in negotiations over price, and there was an active post-

signing market check unencumbered by any exceptional deal protection measures. The

Court rejected petitioners’ argument that the deal price was unreliable simply because

there had been only one bidder.



Notice of Appraisal Rights
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DGCL§262 requires a corporation to notify stockholders 
entitled to appraisal rights of the proposed merger

Appraisal rights shall be perfected as follows:

If the merger or consolidation was approved pursuant to § 228, 

§ 251(h), § 253, or § 267 of this title, then either a constituent 

corporation before the effective date of the merger or 

consolidation or the surviving or resulting corporation within 10 

days thereafter shall notify each of the holders of any class or 

series of stock of such constituent corporation who are entitled 

to appraisal rights of the approval of the merger or consolidation 

and that appraisal rights are available for any or all shares of 

such class or series of stock of such constituent corporation, 

and shall include in such notice a copy of this section



DGCL § 262 Notice Requirements
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Cirillo Family Trust v. Moezinia, 220 A.3d 912 (Del. October 2019)

• As the court expressed at an earlier hearing, the Notice was totally bereft of 

information required under Delaware law to permit a stockholder to decide whether to 

seek appraisal in lieu of accepting the Merger consideration.

• The relevant inquiry here, though, is not whether the Notice was legally deficient (it 

clearly was), but whether the Director Defendants acted in bad faith with respect to the 

preparation of the Notice and the disclosures it contained.

• Nothing in the record suggests that the Director Defendants knew or should have 

known that [counsel] was not competent to prepare the Notice or that its legal advice 

concerning the contents of the Notice would end up being so erroneous.



DGCL § 262 Notice Requirements
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Key Areas of Disclosure

1 2 3 4
Background and Terms Process and ReasonsValuation Conflicts



DGCL § 262 Notice Requirements
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Skeen v. Jo-Ann Stores Inc., 750 A.2d 1170 (Del. 2000): A stockholder deciding whether to seek appraisal 

should be given financial information about the company that will be material to that decision.

Nagy v. Bistricer, 770 A.2d 43, 51 (Del. Ch. 2000): Although the Information Circular contained a good deal of 

information about how to perfect appraisal rights and the nature of an appraisal proceeding under § 262, the 

Information Circular was wholly devoid of other material information. For example, the Information Circular 

contained no financial information regarding either Riblet or Coleman Acquisition. Nor did the Information Circular 

describe the process by which the Merger Agreement had been negotiated, the reasons the Riblet board had 

agreed to it, or Bistricer's and Stein's interests in Coleman Acquisition.  

Turner v. Bernstein, 776 A.2d 530, 535 (Del. Ch. 2000): Finding that the directors breached their duty of 

disclosure where the stockholders “did not even receive the company’s most recent financial results for the periods 

proximate to the vote,” “any projections of future company performance,” or “any explanation of why the [] board 

believed that the merger consideration was more worthwhile to the stockholders than the returns that could be 

expected if the company were to pursue its existing business plan

Glassman v. Unocal Exploration Corp., 777 A.2d 242, 248 (Del. 2001): Where the only choice for the minority 

stockholders is whether to accept the merger consideration or seek appraisal, they must be given all the factual 

information that is material to that decision.

Gilliland v. Motorola Inc., 859 A.2d 80 (Del. Ch. 2004): Notice given pursuant to section 262 must contain, at a 

minimum, summary financial and trading data and reference to the publicly available sources from which more 

complete information is available.



Federal Securities Laws
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Stockholders of a corporation may be entitled to appraisal rights in connection with the 
proposed merger transaction

In connection with every annual or other meeting of the holders of the 

class of securities registered pursuant to section 12 of the Act . . . 

including the taking of corporate action by the written authorization or 

consent of security holders, the registrant shall transmit to every security 

holder of the class that is entitled to vote or give an authorization or 

consent in regard to any matter to be acted upon and from whom proxy 

authorization or consent is not solicited on behalf of the registrant 

pursuant to section 14(a) of the Act . . . a written information statement 

containing the information specified in Schedule 14C

The information statement shall be sent or given at least 20 calendar days 

prior to the meeting date or, in the case of corporate action taken 

pursuant to the consents or authorizations of security holders, at least 20 

calendar days prior to the earliest date on which the corporate action may 

be taken



Contractual Protections in Private Company M&A
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What can Sellers and Buyer do?



Common Areas for Claims of Inadequate Disclosure

39

• Drag-Along Rights:

• Drag-along rights give the majority owner of a company the right to force minority owners to participate in a 
sale of the company.

• To exercise drag-along rights, the majority owner must provide notice to the minority owners.

• Halpin v. Riverstone National, Inc., C.A. No. 9796-VCG (Del. Ch. February 2015): A majority 
owner’s drag rights were not enforceable because it did not comply with the drag sale notice provisions 
contained in the governing agreement. Governing agreement required the majority owner to provide 
advance notice of a drag sale transaction, but the majority owner did not give notice of the drag sale 
until after it had already occurred. 

• In light of Halpin, majority owners should seek to preserve flexibility regarding when notice must be 
provided in the event that the sale is conducted on a fast or unpredictable time table. Due to 
language in the court’s opinion in Halpin, is unclear whether notice can be provided retrospectively 
after the closing of the drag sale, even if the company’s governing documents provide for 
retrospective notice. In dicta, the Halpin court explained that a retrospective notice scheme would 
prevent a minority stockholder from petitioning the court to avoid an oppressive merger, casting 
doubt on whether a retrospective notice scheme is appropriate. 

Private Company Stockholders Agreement



Common Areas for Claims of Inadequate Disclosure
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• Appraisal Rights Waiver:

• Manti Holdings v. Authentix Acquisition Co., C.A. No. 2017-0887-SG (Del. Sept. 2021): Delaware Supreme Court confirmed the 

enforceability of appraisal rights waivers by private contract.

• Prior to the merger, Authentix and its stockholders entered into a stockholders agreement, which provided for drag-along 

rights, requiring the stockholders to consent to a sale of Authentix if such a sale was approved by the holders of at least 50% 

of Authentix stock. The stockholders agreement also required the stockholders to refrain from exercising any appraisal rights

with such a sale. Despite signing the stockholders agreement, certain nonconsenting stockholders sought to perfect 

appraisal rights and brought suit against Authentix, seeking statutory appraisal under § 262 of DGCL.

• In upholding the enforceability of appraisal rights waivers, the Court noted, “As a matter of public policy, there are certain 

fundamental features of a corporation that are essential to that entity’s identity and cannot be waived. Nonetheless, it is 

the Court’s view that the individual right of a stockholder to seek a judicial appraisal is not among those fundamental 

features that cannot be waived. Accordingly, we hold that Section 262 does not prohibit sophisticated and informed 

stockholders, who were represented by counsel and had bargaining power, from voluntarily agreeing to waive their 

appraisal rights in exchange for valuable consideration.”

• Accordingly, to ensure the enforceability of a contractual waiver of appraisal rights, a stockholders agreement should, 

among other things (i) require minority stockholders to explicitly acknowledge that they are knowingly waiving their 

appraisal rights if the drag-along provision is invoked, and (ii) include  a savings clause that the appraisal waiver (or 

some other provision) is intended to survive termination of the stockholders agreement, especially if the agreement is 

self-terminating.

Private Company Stockholders Agreement (cont’d)
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• Voting Proxy:

• § 212 of DGCL:

• A stockholder may authorize another person(s) to act for such stockholder by proxy, but no such proxy shall be voted or 

acted upon after 3 years from its date, unless the proxy provides for a longer period.

• The following constitute valid means by which a stockholder may grant a proxy:

• A stockholder or its authorized agent may execute a document authorizing another person(s) to act for such 

stockholder as proxy (e.g., a stockholders agreement).

• A stockholder may grant a proxy by transmitting an electronic transmission to the proxyholder, provided that any such 

transmission either set forth or be submitted with information from which it can be determined that the transmission 

was authorized by the stockholder. 

• Delivery of a signed authorization accordance with § 116 of the DGCL, provided that such authorization sets forth, or 

be delivered with information enabling the corporation to determine, the identity of the stockholder granting such 

authorization.

• A duly executed proxy shall be irrevocable if it states that it is irrevocable and if, and only as long as, it is coupled with an 

interest sufficient in law to support an irrevocable power. A proxy may be made irrevocable regardless of whether the 

interest with which it is coupled is an interest in the stock itself or an interest in the corporation generally.

• Zohar II 2005-1 Limited v. FSAR Holdings Inc., C.A. No. 12946-VCS (Del. Ch. 2017): The “interest” involved must be 

held by the person or entity receiving the proxy in order to be “coupled.” As such, when the proxy is in favor of “X”, 

but the “interest” supporting the grant of the proxy is for “Y”, the proxy is not irrevocable.

Private Company Stockholders Agreement (cont’d)
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• Appraisal Condition:

• While rare in public M&A, appraisal conditions are more common in private M&A agreements.

• ~58% and ~72% of private merger transactions included an appraisal right condition in 2019 and 2020,

respectively (includes deals without a express appraisal condition but with a condition specifying a

minimum number of the target’s shareholders approve the merger)1

• When used in private M&A, conditions tend to be in the ~5-10% range.

• Indemnification Obligation:

• Consider indemnification coverage for appraisal claims from target company stockholders.

• Drag-Along Provisions/Appraisal Rights Waivers:

• Consider condition that seller enforce contractual drag-along rights or waivers of appraisal rights to compel 
stockholder’s participation in deal.

• Financing Considerations:

• Consider whether to leave something in pocket to satisfy an appraisal judgment.

• PE sponsors must draw equity or have sufficient debt financing capacity to satisfy an appraisal judgment.
• Negotiation point in debt commitments must allow for delayed payment for dissenting shares.

(1) 2021 SRS Acquiom M&A Deal Terms Study

• .

Buyer Protective Provisions in Private Company M&A 
Deals
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Certain Buyer Disclosure Obligations in M&A Transactions
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• Buyers often seek to have management or other equity holders of a target company roll over a portion of their 
equity into the post-acquisition structure.

• When structuring a rollover of equity interests, the buyer should carefully consider securities law compliance.

• Federal Securities Laws

• Under the Securities Act, every offer and sale of securities in the United States must be registered, unless 
an exemption from such registration is available

• Section 4(a)(2) of the Securities Act provides that offers and sales by an issuer that do not involve a public 
offering or distribution are exempt from registration.

• The SEC has established safe harbors, including Rule 506 of Regulation D, to specify circumstances that do 
not constitute a public offering.

• In practice, equity rollovers generally are structured to qualify as exempt under Rule 506 of Regulation D

• .

Rollover Overview
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• Regulation D provides that the following offerings do not require registration:

• Rule 504 offerings – limited to offerings of less than $10 million.

• Rule 506(b) offerings – No limit on the dollar amount, but limited to accredited investors and 
up to 35 non-accredited investors.

• Requires that certain disclosure be made to non-accredited investors.

• Rule 506(c) offerings – No limit on the dollar amount, but limited to accredited investors.

• Regulation S

• Provides a registration exemption for offers and sales made outside the United States.

• .

Regulation D and Regulation S
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• The definition of an “accredited investor” is set forth in Rule 501 of Regulation D.

• Accredited investors include:

• Specified institutions (banks, insurance companies, employee benefit plans, business 
development companies, non-profits with at least $5 million of assets);

• Directors, executive officers and general partners of the issuer;

• Directors, executive officers and general partners of the issuer’s general partner;

• Individuals whose net worth (or net worth with a spouse) exceeds $1 million;

• Net worth excludes the value of a person’s primary residence (and any mortgage on such 
property, up to fair market value, is not included as a liability). 

• Individuals whose income exceeded $200,000 in each of the last two years, or income with their 
spouse exceeded $300,000 in such years, so long as they have a reasonable expectation that 
their income will exceed such levels in the current year; and

• An entity for which all equity owners are accredited investors.

• .

Accredited Investors
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• If non-AIs participate in the offering, then no general solicitation or advertising is allowed and the 
non-AIs must be financially sophisticated.

• Because rollover participants are identified by their relationship to the target company, there 
generally should be no general solicitation.

• Buyer must take reasonable care to determine that purchasers are purchasing with investment, 
rather than resale, intent .

• Buyer must deliver an information statement to non-accredited investors complying with Rule 
502(b)(2), which includes the same type of information as provided in Regulation A offerings.  
Depending on the size of the offering, the information statement will be required to include, among 
other matters:

• Two years of audited financial statements;

• Description of the buyer’s business and the terms of the security being offered;

• Any material information provided to accredited investors in the offering; and

• Buyer should give rollover sellers the opportunity to ask questions about the offering and the 
buyer’s business.

Disclosure Requirements for Non-accredited 
Investors
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• Pre-emptive rights allow minority stockholders to purchase their pro-rata share of new equity 
securities issued by the company (subject to certain carve-outs and exceptions) in order to avoid 
dilution.

• If a buyer is funding the purchase price for a transaction using proceeds of new equity, it must be 
cognizant of timing and disclosure implications of any pre-emptive rights that have been granted to 
its equityholders.

• Care must be taken to ensure that proper disclosure is made in connection with any required 
pre-emptive rights offering, particularly if any of the buyer’s equityholders are not accredited 
investors.

• Consider drafting pre-emptive rights provisions to exclude non-accredited investors in order 
to avoid burdensome disclosure obligations.

• Drafting pre-emptive rights provisions to allow the pre-emptive rights to be offered and 
exercised on a post-hoc basis may help avoid delaying M&A transactions.  

Pre-emptive Rights
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