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Creating and perfecting security 
interests in uncommon collateral 

under the UCC

• Creation of security interest (UCC 9-203)

– Value has been given by the secured party

– The debtor has rights in the collateral or the 
power to transfer rights in the collateral

– The debtor has authenticated a security 
agreement

– The security agreement provides a description of 
the collateral
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Creating and perfecting security 
interests in uncommon collateral 

under the UCC

• Reasonable identification of the collateral is 
required (UCC 9-108)

– Except as otherwise provided in UCC 9-108, a 
description of personal or real property is 
sufficient if it reasonably identifies what is 
described
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Creating and perfecting security 
interests in uncommon collateral 

under the UCC

• Examples of reasonable identification of the 
collateral (UCC 9-108)

– Specific listing

– Type of collateral defined in the UCC

– Any other method if the identity of the collateral 
is objectively determinable
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Creating and perfecting security 
interests in uncommon collateral 

under the UCC

• General rules for perfecting a security interest 

– Filing a UCC financing statement is the exclusive 
method of perfection for certain types of 
collateral.  UCC 9-310

– Filing a UCC financing statement is a permitted 
method of perfection for certain types of 
collateral. UCC 9-312
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Creating and perfecting security
interests in uncommon collateral 

under the UCC

Article 9 of the Uniform Commercial Code

- Applies to “a transaction, regardless of its 
form, that creates a security interest in 
personal property…or an agricultural lien” 
UCC § 9-109(a)

But subject to limitations in scope under UCC §
9-109

10



Creating and perfecting security
interests in uncommon collateral 

under the UCC
Pre-emption under UCC §9-109(c)
- Intellectual Property 
- Motor Vessels 
- Railcars
- Aircraft
- Federal Assignment of Claims Act

Some Limitations of Applicability under UCC §9-109(d)
- Insurance
- Real Property
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Preemption

The extent to which Article 9 does not apply:
UCC § 9-109 SCOPE
. . . .
(c) This article does not apply to the extent that:

(1) a statute, regulation, or treaty of the United 
States preempts this article;

(2) another statute of this State expressly 
governs the creation, perfection, priority, or 
enforcement of a security interest created by this 
State or a governmental unit of this State; .  .  .  .
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Preemption

UCC § 9-311. PERFECTION OF SECURITY INTERESTS IN 
PROPERTY SUBJECT TO CERTAIN STATUTES, 
REGULATIONS, AND TREATIES
(a) Except as otherwise provided in subsection (d), the 
filing of a financing statement is not necessary or 
effective to perfect a security interest in property subject 
to:

(1) a statute, regulation, or treaty of the United 
States whose requirements for a security interest’s 
obtaining priority over the rights of a lien creditor 
with respect to the property preempt Section 9-
310(a);
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Intellectual Property

UCC § 9-102(a). DEFINITIONS
(42) "General intangible" means any personal property, including 
things in action, other than accounts, chattel paper, commercial tort 
claims, deposit accounts, documents, goods, instruments, investment 
property, letter-of-credit rights, letters of credit, money, and oil, gas, or 
other minerals before extraction. The term includes payment 
intangibles and software.

Official Comment 5d 
5d. General intangible is the residual category of personal property, 
including things in action, that is not included in the other defined 
types of collateral. Examples are various categories of intellectual 
property . . .
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Intellectual Property

Is a security agreement, and a properly filed UCC-1 
financing statement, which each include “general 
intangibles” in the collateral description sufficient 
to create and prefect a security interest in:

• Patents

• Trademarks

• Copyrights
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Intellectual Property

The Patent Act 35 U.S.C. § 261.
. . . .
An interest that constitutes an assignment, grant or 
conveyance shall be void as against any subsequent purchaser 
or mortgagee for a valuable consideration, without notice, 
unless it is recorded in the Patent and Trademark Office within 
three months from its date or prior to the date of such 
subsequent purchase or mortgage.

Held: The grant of a security interest is not an “assignment” 
In re Cybernetic Servs., Inc., 252 F.3d 1039 (9th Cir. 2001)
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Intellectual Property

The Lanham Act - 15 U.S.C. §1060
.  .  .  .
(4)  An assignment [of a registered trademark] shall be void against any 
subsequent purchaser for valuable consideration without notice, 
unless the prescribed information reporting the assignment is 
recorded in the United States Patent and Trademark Office within 3 
months after the date of the assignment or prior to the subsequent 
purchase. 

Held:  The grant of a security interest is not an “assignment”

In re Roman Cleanser Co., 43 B.R. 940 (Bankr.E.D.Mich.1984), aff'd 802 
F.2d 207 (6th Cir.1986)
Trimarchi v. Together Dev. Corp., 255 B.R. 606 (D. Mass. 2000)
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Intellectual Property

The Copyright Act –

17 U.S.C. §101
A “transfer of copyright ownership” is an assignment, mortgage, exclusive 
license, or any other conveyance, alienation, or hypothecation of a copyright . 
. . .
17 U.S.C. §205
(c) Recordation as Constructive Notice - Recordation of a document in the 

Copyright Office gives all persons constructive notice  . . . only if-

(1) the document, or material attached to it, specifically identifies the work to 
which it pertains so that, after the document is indexed by the Register of 
Copyrights, it would be revealed by a reasonable search under the title or 
registration number of the work and
(2) registration has been made for the work.
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Intellectual Property

17 U.S.C. §205
(d) Priority Between Conflicting Transfers - As between two 
conflicting transfers, the one executed first prevails if it is 
recorded . . .  under subsection (c), within one month after its 
execution . . . or at any time before recordation . . . of the later 
transfer. Otherwise the later transfer prevails if recorded first  
. . . and if taken in good faith, for valuable consideration . . . .

Held: The Copyright Act pre-empts Article 9 as to registered 
copyrights, but not as to unregistered copyrights

In re World Auxiliary Power Co., 303 F.3d 1120 (9th Cir. 2002)
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Federal Assignment of Claims Act

31 U.S.C. § 3727
(a) In this section, “assignment” means--

(1) a transfer or assignment of any part of a claim against the United States 
Government or of an interest in the claim; or

(2) the authorization to receive payment for any part of the claim.
(b) An assignment may be made only after a claim is allowed, the amount of 
the claim is decided, and a warrant for payment of the claim has been issued. 
The assignment shall specify the warrant, must be made freely, and must be 
attested to by 2 witnesses. The person making the assignment shall 
acknowledge it before an official who may acknowledge a deed, and the 
official shall certify the assignment. The certificate shall state that the official 
completely explained the assignment when it was acknowledged. An 
assignment under this subsection is valid for any purpose.

and 48 C.F.R. §32.8
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Federal Assignment of Claims Act

31 U.S.C. § 3727
(c) Subsection (b) of this section does not apply to an assignment to a 
financing institution of money due or to become due under a contract 
providing for payments totaling at least $1,000 when--

(1) the contract does not forbid an assignment;
(2) unless the contract expressly provides otherwise, the assignment--

(A) is for the entire amount not already paid;
(B) is made to only one party, except that it may be made to a party 
as agent or trustee for more than one party participating in the 
financing; and
(C) may not be reassigned; and

(3) the assignee files a written notice of the assignment and a copy of the 
assignment with the contracting official or the head of the agency, the 
surety on a bond on the contract, and any disbursing official for the 
contract.
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Insurance

Limitations of Scope –
Carve-outs expressly provided for in Article 9
UCC § 9-109 SCOPE
(d) This article does not apply to:

(8) a transfer of an interest in or an assignment of a claim under a 
policy of insurance, other than an assignment by or to a health-
care provider of a health-care-insurance receivable and any 
subsequent assignment of the right to payment, but Sections 9-
315 and 9-322 apply with respect to proceeds and priorities in 
proceeds;

See generally: Andrew Verstein, Bad Policy for Good Policies: Article 9's 
Insurance Exclusion, 17 Conn. Ins. L.J. 287, 311 (2011)
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Insurance

Casualty Insurance Claims 

UCC § 9-315. SECURED PARTY’S RIGHTS ON DISPOSITION OF COLLATERAL AND 
IN PROCEEDS
(a) Except as otherwise provided in this article and in Section 2-403(2):
. . . .

(2) a security interest attaches to any identifiable proceeds of 
collateral.

(c) A security interest in proceeds is a perfected security interest if the 
security interest in the original collateral was perfected. 

(e) If a filed financing statement covers the original collateral, a security 
interest in proceeds . . . becomes unperfected at the later of:

(1) when the effectiveness of the filed financing statement lapses. . .   
or
(2) the 21st day after the security interest attaches to the proceeds.
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Insurance

UCC §9-102(a) DEFINITIONS

(64) "Proceeds", except as used in Section 9-609(b), means the 
following property:

(D) to the extent of the value of collateral, claims arising out of the loss, 
nonconformity, or interference with the use of, defects or infringement of 
rights in, or damage to, the collateral;

Assuring Payment of Casualty Insurance Proceeds
• The “Certificate of Insurance”

• Notice of Cancellation or Non-Renewal to the Lender

• Loss Payable Endorsement
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Insurance

Life Insurance Policies 

Held: Lien on general intangibles, accounts or contract 
rights does not attach to life insurance policies

New England Mut. Life Ins. Co. v. Porcumac Mold & Tool 
Corp., 38 Conn. Supp. 98, 463 A.2d 259 (Super. Ct. 1983)

In re Silicon Electro-Physics, Inc., 116 B.R. 44, 46 (Bankr. 
W.D. Pa. 1990)
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Insurance

Life Insurance Policies cont . . .
Perfection Issues
Notice to the insurer – a common law and industry 
“standard” 
Priorities:  First to notify wins over first to assign
The “minority” view: Held: First to assign wins over first 
to notify
Fid. Mut. Life Ins. Co. v. City Nat. Bank of Fairmont, 95 F. 
Supp. 276, 282 (N.D.W. Va. 1950)
The effect of notice – insurer’s duties to assignee
California Insurance Code §10173.2
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Insurance

Surplus proceeds issues

Held: Lender not entitled to surplus from credit life 
insurance policy

Newsome v. Prudential Ins. Co. of Am., 4 N.C. App. 
161, 166 S.E.2d 487 (1969)

See, Right of Creditor Beneficiary or Assignee of 
Insurance Policy on Life of Debtor to Excess 
Proceeds over Amount Owed on Debt, 6 A.L.R.6th 
391
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Insurance

Other commercial insurance policies:

Held: Lender failed to perfect an interest in the 
right to payment under a business interruption 
policy

In re Montreal, Maine & Atl. Ry., Ltd., 799 F.3d 1 
(1st Cir. 2015)

28



Insurance

The lender’s rights to policy proceeds depends 
upon:

• The provisions of the policy

• The provisions of the assignment

• Applicable state law
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Agricultural products

• Various types of agricultural collateral constitute 
personal property or fixtures and are covered by Article 
9 of the UCC
– “Farm products” include crops “grown, growing or to be 

grown”, livestock “born or unborn”, supplies “used or 
produced in a farming operation”, and products of crops or 
livestock “in their unmanufactured state”. Standing timber 
is not included in this definition. UCC 9-102(a)(34)
• The debtor must be engaged in a “farming operation”, as defined 

in UCC 9-102(a)(35)

– Farm equipment

– Intangibles (e.g., accounts receivable)
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Agricultural products

• Where to file the UCC financing statement?
– “Security interests” – perfection by filing a UCC

financing statement requires filing in the place 
where the debtor is located. UCC 9-301; UCC 9-
307

– “Agricultural liens” – perfection requires filing in 
the state where the farm products are physically 
located.  UCC 9-302; UCC 9-501(a)
• Definition of agricultural lien does not include statutory 

liens that depend on the possession of farm products.  
UCC 9-102(a)(5)(c)

31



Agricultural products

• Possessory liens created by state laws other 
than the UCC may take priority over a lien 
perfected under the UCC.  UCC 9-333

• Example: the statutory lien of a cattle seller 
who feeds the cattle prior to delivery of the 
cattle takes priority over a perfected security 
interest of a creditor of the purchaser of the 
cattle. Mousel v. Daringer, 206 NW2d 579 
(Neb. 1973) 
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Agricultural products

• Article 9 of the UCC applies to nonpossessory 
statutory agricultural liens.  UCC 9-102(a)(5); 
UCC 9-109(a)(2)

• UCC priority rules that apply to security 
interests generally apply to statutory 
agricultural liens, unless the statutory lien by 
the terms of the statute has priority.  UCC 9-
322(g)
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Agricultural products

• Unpaid sellers of agricultural produce may 
take priority over competing claims of a 
creditor of the buyer.
– The Perishable Agricultural Commodities Act 

(“PACA”) imposes a “trust” that protects unpaid 
suppliers of perishable agricultural products. 7 
USC 499(e). The trust may also apply to accounts 
receivable arising from the purchaser’s sale of 
those products. Nickey Gregory Co., LLC v. 
AgriCap, LLC, 597 F3d 591 (4th Cir. 2010)
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Agricultural products

• Limitation on assignment of US Department of 
Agriculture entitlements

– Under the UCC, a term in an agreement between 
an account debtor and an assignor generally is 
ineffective to prohibit the creation of a security 
interest in an account, chattel paper or payment 
intangible.  UCC 9-406

– This UCC rule is subject to federal law
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Agricultural products

• Limitation on assignment of US Department of 
Agriculture entitlements (cont’d)

– In re Halls, 79 B.R. 417 (Bankr. S.D. Iowa 1987)

– In re Azalea Farms, 68 B.R. 32 (Bankr. M.D. Fla. 
1986)

– Cf. In re George, 85 B.R. 133 (Bankr. D. Kan. 1988), 
aff’d 119 B.R. 800 (D. Kan. 1990)
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Agricultural products

• Protection of buyers of livestock or crops in the 
ordinary course of business
– A buyer of farm products may take subject to a lender’s 

perfected security interest.  UCC 9-320(a)
– The U.S. Food Security Act (7 USC 1631) preempts the UCC

farm products rule and protects buyers of farm products 
(as defined in that statute) in the ordinary course of 
business, unless 
• the secured lender has filed an effective financing statement or a 

notice with a special central filing system that has been 
established by the applicable state and certified by the US 
Department of Agriculture (this is different than central filing 
under Article 9 of the UCC), or

• the seller or the secured lender sent notice to the buyer of the 
security interest in farm products
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Agricultural products

• Protection of buyers of livestock or crops in the 
ordinary course of business

– Farm Credit Bank of St. Paul v. F&A Dairy, 477 NW2d
357 (Wis. Ct. App. 1991); Nelson v. American Nat’l 
Bank of Gonzales, 921 SW2d 411 (Tex. Ct. App. 1996)

– Even though the farm products are purchased free of 
the lender’s security interest, the lender’s security 
interest attaches to any identifiable proceeds 
generated by the sale of the farm products. In re 
Printz, 478 B.R. 876 (Bankr. C.D. Ill. 2012)
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Motor Vehicles

• Certificate of title (UCC § 9-102(a)(10))

A certificate of title with respect to which a statute 
provides for the security interest in question to be 
indicated on the certificate as a condition or result of 
the security interest's obtaining priority over the 
rights of a lien creditor with respect to the collateral. 

The term includes another record maintained as an 
alternative to a certificate of title by the 
governmental unit that issues certificates of title if a 
statute permits the security interest in question to be 
indicated on the record as a condition or result of the 
security interest’s obtaining priority over the rights of 
a lien creditor with respect to the collateral.
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Motor Vehicles

• Is the motor vehicle covered by the certificate 
of title statute? 
– If so, then filing a UCC financing statement is not 

necessary or effective to perfect a security interest 
(UCC § 9-311(a)(2); UCC § 9-311(b)) (except as 
otherwise specifically provided). 

– The duration and renewal of perfection are 
governed by the certificate of title statute rather 
than Article 9 of the UCC (UCC § 9-311(c)) (except 
as otherwise specifically provided).
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Motor Vehicles

• Is the motor vehicle covered by the certificate of 
title statute? (cont’d)
– The definition of “motor vehicle” may vary depending 

on the state that is issuing the certificate of title.

– Some certificate of title statutes cover boats, trailers, 
or tractors, but other certificate of title statutes may 
not.

– As an example, Georgia does not require certificates 
of title for boat trailers, trailers under 2,000 pounds 
(other than travel trailers) or cars built before 1963 
(O.C.G.A. § 40-3-4).
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Motor Vehicles

• Application of the UCC to motor vehicles 
covered by a certificate of title statute

– Generally, creation and enforcement of a security 
interest are governed by the UCC, although 
perfection is governed by the applicable certificate 
of title statute.

– That includes items such as the collateral grant (In 
re Elridge, 10 B.R. 835 (Bankr. E.D. Mich. 1981)).
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Motor Vehicles

• Titled vehicles held as inventory
– If a vehicle is inventory of the debtor, then noting the lien on the 

certificate of title is not effective to perfect the lien; instead, a 
UCC-1 financing statement is the correct means of perfection. 
(UCC § 9-311(d))

– Titled vehicles are inventory when (i) the vehicles are held for 
sale or lease by a person or leased by that person as lessor and 
(ii) that person is in the business of selling goods of that kind. 

– Union Planters Bank, N.A. v. Peninsula Bank, 897 So. 2d 499 (Fla. 
3d DCA 2005)

– Automotive Finance Corporation v. DZ Motors, LLC, 2021 WL 
1380605 (D.N.J. Apr. 9, 2021)
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Motor Vehicles

• Titled vehicles held as inventory
– In some states with non-uniform versions of UCC §

9-311(d), the definition of inventory is broader: 
the definition also includes vehicles held by a 
person that is in the business of selling “or 
leasing” goods of that type

– States include Idaho, Illinois, Louisiana and Rhode 
Island

– Under a non-uniform UCC § 9-311(d), the Union 
Planters case would be decided differently
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Motor Vehicles

• Practical Considerations

– Non-uniform certificate of title laws

– Slow turnaround times with government offices

– Relatively nominal per-title expense that can add 
up quickly

– Human error in processing titles

– Limited case law and secondary treatises
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Maritime Vessels

• Perfection of a security interest in certain 
types of vessels must be recorded with the 
U.S. Coast Guard at the National Vessel 
Documentation Center in Falling Waters, West 
Virginia (46 CFR 67.213).
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Maritime Vessels

• Federal Statutes (46 USC § 31301 et seq; 46 
USC § 12101 et seq)

– Provide for the creation of a security interest in a 
vessel by the execution of a ship mortgage

– Vessel must be at least five net tons

– Vessel includes all watercraft capable of being 
used as a means of transportation on water

– Vessel must be owned by a US citizen or a US 
entity 
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Maritime Vessels

• Federal Statutes – Preferred Ship Mortgage
– A proper recording of a ship mortgage with the Coast 

Guard results in a “preferred” ship mortgage that has 
priority over other liens (except preferred maritime liens 
and expenses, fees and costs assessed by a federal court)

– “Preferred maritime liens” are liens (46 USC § 31301(5)):
• Arising prior to the filing of the preferred ship mortgage

• Arising out of maritime tort 

• For wages of stevedores

• For wages of the crew of the vessel

• Under the doctrine of general average

• For salvage  
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Maritime Vessels

• Preferred Ship Mortgage
– The mortgagee may enforce the preferred mortgage 

lien in a civil action in rem against the vessel in US 
federal district court (46 USC § 31325(b)(1) and (c))

– The mortgagee may enforce a claim for the 
outstanding debt secured by the vessel in a civil action 
against the mortgagor in US federal district court (46 
USC § 31325(b)(2) and (c))

– Judicial foreclosure in such civil actions terminates 
other claims in the vessel and it may be sold free of 
those claims (46 USC § 31326(a))
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Maritime Vessels

• State Certificate of Title Statutes 

– Generally, apply to smaller vessels (less than five 
net tons)

– Provide for the perfection of a security interest by 
notation of the security interest on the certificate 
of title for the vessel
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Maritime Vessels

• Perfection under Article 9 of the UCC

– Earnings from charters of ships

• Definition of “account” under UCC § 9-102(a)(2) 
includes “a right to payment of a monetary obligation, 
whether or not earned by performance…(vi) for the use 
or hire of a vessel under a charter or other contract”
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Maritime Vessels

• Traditional rules regarding correct 
identification of debt and collateral still apply

– Prudential Ins. Co. of America v. Dewey Ballantine, 
Bushby, Palmer & Wood, 573 N.Y.S. 2d 981 (Sup. 
Ct. App. Div. 1991), aff’d, 605 N.E.2d 318 (N.Y. 
1992).  Prudential Ins. Co. of America v. S.S. 
American Lancer, 870 F.2d 867 (2nd Cir. 1989).
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Railcars

• Under Title 49 of the U.S. Code (49 USC §
11301), liens in railcars must be recorded with 
the U.S. Surface Transportation Board in order 
to be perfected. 

• Railcars may travel to Canada.  Security 
interests in railcars located in Canada can be 
recorded with the Registrar General of Canada 
in accordance with the Canada Transportation 
Act.
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Railcars

• Practical Considerations

– Surface Transportation Board filing system

– Very specific requirements for document 
submission

– Ability to change car marks

– No centralized ownership registry

– State law governs all issues other than perfection
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Aircraft

• Title 49 of the U.S. Code (49 USC 44103, et 
seq) provides a recordation system for security 
interests in U.S. registered aircraft 

• A security interest in such aircraft is perfected 
by filing a notice with the Federal Aviation 
Administration 

55



Transmitting Utilities

UCC §9-102(a)

(81) "Transmitting utility" means a person primarily 
engaged in the business of: 

(A) operating a railroad, subway, street railway, or 
trolley bus;

(B) transmitting communications electrically, 
electromagnetically, or by light; 

(C) transmitting goods by pipeline or sewer; or

(D) transmitting or producing and transmitting 
electricity, steam, gas, or water. 
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Transmitting Utilities

UCC § 9-501
. . . .
(b) [Filing office for transmitting utilities.]

The office in which to file a financing statement to perfect a security 
interest in collateral, including fixtures, of a transmitting utility is the 
office of [ ]. The financing statement also constitutes a fixture filing as 
to the collateral indicated in the financing statement which is or is to 
become fixtures.

Cf. California Commercial Code § 9501: [“Secretary of State”]
v. 
Revised Code of Washington § [“department of licensing”] 
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Transmitting Utilities

UCC § 9-501

(f) If a debtor is a transmitting utility and a filed 
initial financing statement so indicates, the 
financing statement is effective until a 
termination statement is filed.
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Cryptocurrency

• New proposed Article 12 to the UCC 
• Strafford webinar on June 7, 2022
• Generally, provides for methods of control and 
perfection suited for the unique nature of the 
subject collateral
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Real Property

Land Sale Contracts

Held: Vendor’s rights under installment land contract are personal 
property subject to Article 9

Matter of Equitable Dev. Corp., 617 F.2d 1152 (5th Cir. 1980)

Cf. In re Shuster, 784 F2d 883 (8th Cir 1986)(Minnesota); In re Anthony,
114 N.M. 95, 835 P.2d 811

See, Applicability of article 9 of Uniform Commercial Code to 
assignment of rights under real-estate sales contract, lease agreement, 
or mortgage as collateral for separate transaction, 76 A.L.R.4th 765 
(Originally published in 1989)
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Real Property

Mixed Collateral
UCC §9-604 

(a) If a security agreement covers both personal and real 
property, a secured party may proceed:

(1) under this part as to the personal property without 
prejudicing any rights with respect to the real 
property; or

(2) as to both the personal property and the real 
property in accordance with the rights with respect 
to the real property, in which case the other 
provisions of this part do not apply. 

Cf. California Commercial Code § 9604
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