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1.“Fresh Start”
One of the underlying policies of the Bankruptcy Code is providing 
debtors with a “Fresh Start.”

• Defined:  A “fresh start” is predicated on the concept that that debtors should be given the opportunity in life and a clear field 
for future effort, unhampered by the pressure and discouragement of pre-existing debtors.  Congress intended this “new 
opportunity” to be achieved, in part, through the discharge of pre-existing debt.

• Section 524 of the Bankruptcy Code:  Governs the discharge of an individual debtor in a bankruptcy proceeding.
 It operates as an injunction against any judicial or non-judicial attempt to enforce a discharged claim, unless the 

obligation was previously reaffirmed. 
 A discharge:

 releases the debtor from personal liability;
 relegates secured creditors to their collateral for recovery, and 

 In re Lakeview Development Corporation, 614 B.R. 603 (Bankr.D.Colo.2020)  (A bankruptcy discharge 
extinguishes only one mode of enforcing a claim - namely, an action against the debtor in personam - while 
leaving intact another - namely, an action against the debtor in rem.) 

 relegates unsecured creditors to any distributions made from the debtor’s estate by the trustee. 7



1. Exceptions From Discharge

While §524 provides for the general discharge of debtors, it is 
intended to protect only the honest but unfortunate debtor

Section 523:  Thus, section 523 provides a means by which certain debts can be excepted from discharge, including:
 Income tax claims incurred within three years before the bankruptcy, along with certain property, employment, excise and 

withholding taxes (§523(a)(1));
 Tax claims in which tax returns are not filed, or for which returns were filed late, but within two years before the bankruptcy 

(§523(a)(1));
 Tax claims arising from a fraudulent tax return (§523(a)(1))
 Claims which arose from the debtor’s effort to obtain money, property, services, or an extension, renewal, or refinance of 

credit by false pretenses, false representations, or actual fraud (§523(a)(2));
 Debts that were not listed on debtor’s schedules (§523(a)(3));
 Debts created by the debtor through fraud, or defalcation while acting in a fiduciary capacity, or by the debtor’s 

embezzlement or larceny (§523(a)(4));
8



1. Exceptions From Discharge

• Debts owed to a spouse, former spouse, or child of the debtor for alimony, maintenance, or support in connection with a 
separation agreement, divorce decree, or property settlement agreement (§523(a)(5));

• Debts created by the willful and malicious injury by the debtor to another entity, or its property (§523(a)(6));

• Debts created by fines, penalties, or forfeiture owed to a governmental unit that are not compensation for actual pecuniary 
loss (§523(a)(7))

• Certain debts for student loans, educational benefit overpayments, and obligations to repay educational benefits, 
scholarships, or stipends during the first five years of repayment (§523(a)(8));

• Debts created by a judgment or consent decree for damages to a third party as a result of debtors operation of motor 
vehicle while legally intoxicated. (§523(a)(9)) and;

• Debts to a spouse, former spouse, or child of the debtor incurred in the course of a divorce or separation, or in connection 
with a separation agreement or divorce decree ((§523(a)(15).

9



1. Section 523 Mechanics & 
Burden of Proof

• Adversary Complaint:  Objections to discharge for debts arising under Sections 523(a)(2), (4) and (6) must be brought in 
an adversary proceeding.  These are debts that involve wrongdoing by the debtor over and above mere broken promises, 
i.e., fraud, fiduciary fraud, and willful and malicious injury.

• Section 523(a)(2):  Relates to debts for money, property, services, or an extension, renewal, or refinancing of credit 
obtained by (a) false pretenses, false representation, or actual fraud, or (b) from use of a writing that is materially false
respecting the debtor’s or an insider’s financial condition.

• Section 523(a)(4):  Relates to debts  arising from fraud, or defalcation while acting in a fiduciary capacity, embezzlement, 
or larceny.

• Section 523(a)(6):  Relates to debts arising from willful and malicious injury by the debtor to another entity or to the 
property of another entity.

• Burden of Proof:  The party seeking to establish an exception to the discharge of a debt bears the burden of proof, which 
is by the “preponderance of the evidence.” 10



1. Section 523 Deadline

• Bankruptcy Rule 4007(c): Provides that:

• A complaint to determine the dischargeability of a debt pursuant to Section 523(c) of the Code shall be filed no later than 
sixty (60) days following the first date set for the meeting of creditors pursuant to Section 341(a).  * * * * On the motion of 
any party in interest, after hearing and notice, the court may for cause extend the time fixed under the subdivision. The 
motion shall be made before the time has expired.

• Bankruptcy Rule 9006(b)(3): states that: “the Court may enlarge the time for taking action under the Rule * * * 4007(c) * 
* * only to the extent and under the conditions stated in [that rule]”

11



1. Section 523 Deadline

• When is the Deadline?  The majority of courts have ruled that the deadline for filing a complaint objecting to discharge under both 
§§ 523 and 727 is 60 days after the first date for the meeting of creditors, whether or not the meeting is held on that date, i.e., the 
time for filing the complaint is not affected by any delay in the commencement or conclusion of the meeting of creditors.
 Amendment of Complaint:  In re Narcisi, 691 Fed.Appx. 606 (11th Cir.2017) (Court did not abuse its discretion in denying 

judgment creditors' motion to amend their nondischargeability complaint, where judgment creditors were seeking to raise new 
theory of nondischargeability based on new set of facts after bar date for filing nondischargeability complaints had passed.)

• Extensions of Deadline:  The deadline can be extended, but only upon order of the Bankruptcy Court, pursuant to a motion filed 
prior to the expiration of the bar date.

• “Filed Prior”:
 In re Cirkinyan, 192 B.R. 643 (D.N.J.1996) (A motion to extend time a non-dischargeability complaint is “made” when it is 

served, rather than when filed.)
 In re Coggins, 30 F.3d 1443 (11th Cir.1994) (A motion to extend time is “made” when it is filed with the court.)

12



1. Section 523 Deadline

 Anwar v. Johnson, 720 F.3d 1183 (9th Cir.2013)

“Consistent with the plain language of FRBP 4007(c) and 9006(b)(3), we have repeatedly held that the sixty-day time limit for 
filing nondischargeability complaints under 11 U.S.C. §523(c) is ‘strict’ and, without qualification, ‘cannot be extended unless 
a motion is made before the 60-day limit expires.’  Accordingly, [plaintiff] was not entitled to a retroactive extension of the 
filing deadline based on equitable considerations or a local rule of bankruptcy procedure that purports to grant the 
bankruptcy court discretion to excuse untimely filings.” and

 In re Ginsburg, 238 B.R. 358 (Bankr.N.D.Ohio 1999)

The court agreed that Rule 9006(b) did not provide a basis for extending the deadline to file complaints challenging the 
dischargeability of a debt.  In reaching this conclusion, the court noted that “the language of Bankruptcy Rule 9006(b) [ ] 
specifically states that a court may only enlarge the time for taking action under Rule 4007(c) ‘to the extent and under the 
conditions stated in [that] rule [ ]’.” with

Can the Deadline be Extended Based on Equitable Principals?  
Compare -

13



1. Section 523 Deadline

 In re Ochs, 608 B.R. 252 (Bankr.D.Colo.2019)

“Court may find equitable tolling applies to extend the deadline for an untimely action if a plaintiff shows: (1) lack of actual
notice of filing requirement; (2) lack of constructive notice of filing requirement; (3) diligence in pursuing one’s rights; (4)
absence of prejudice to the defendant; and (5) a plaintiff’s reasonableness in remaining ignorant of the notice requirement.”
and

 In re Benedict, 90 F.3d 50 (2nd Cir.1996)

This decision cited to the Supreme Court decision of United States v. Locke, 471 U.S. 84, 94 n. 10, 105 S.Ct. 1785, 1792 n. 
10 85 L.Ed. 2d 64 (1985) which stated that “statutory filing deadlines are generally subject to the defenses of waiver, 
estoppel, and equitable tolling.” 

Can the Deadline be Extended Based on Equitable Principals?  
Compare -

14



1. Section 523 Deadline

 In re Farmer, 786 F.2d 618 (4th Cir.1986) (The Fourth Circuit held that a Chapter 7 trustee could not request an extension 
to file a complaint under §523 because a trustee is not permitted to file such complaints in the first place.  The Fourth 
Circuit defined the term “party in interest” to require that a party in interest have an “economic interest” in excepting 
individual debts from discharge, and concluding that a Chapter 7 trustee had no such economic interest.)

 In re Oliva, 591 B.R. 328 (Bankr.N.D.Ill.2018) (While noting that neither the Bankruptcy Rules nor the Bankruptcy Code 
define who is considered to be a “party in interest,” Oliva stated that a trustee is a “party in interest” within the meaning of 
Rule 4007(c) with the explicit authority to move for an extension of time allowing creditors to file their own dischargeability 
complaints.)

Trustee Standing to Seek Extension:  A dispute exists among the courts as to whether a trustee has 
standing to extend the time to file a complaint to except a debt from discharge under §523.  Compare -

15



1. Section 523 
Jurisdiction/Money Judgment

• Jurisdiction to Enter Money Judgments:  The question of whether a bankruptcy court has jurisdiction to enter money judgments on non-dischargeable 
debts has resulted in divergent opinions.  These divergent opinions can be categorized as either the “expansive approach” or the “limited jurisdiction 
approach.” 

“Expansive Approach”:  

• In re McCurdy, 2019 WL 2343773 (Bankr.C.D.Ill.): The court stated that a determination regarding the dischargeability of a debt involves a two-step 
process: (1) the establishment of the debt owed the creditor under applicable nonbankruptcy law and (2) a determination whether the debt is 
nondischargeable under section 523(a) of the Bankruptcy Code.  It then stated that “[w]hen a complaint to determine the dischargeability of a debt is 
before the bankruptcy court prior to the entry of a judgment in a nonbankruptcy forum, as is the case here, the bankruptcy court must necessarily 
determine liability and damages in order to establish the underlying debt.” 

• “Consent  Approach”:

• In re Moore, 625 B.R. 896 (Bankr.N.D.Ill.2021): The court concludes that in has the jurisdiction, statutory authority and constitutional authority to hear
and determine nondischargeability issues, but without consent, declines to enter a monetary judgment.

16



1. Section 523 
Jurisdiction/Money Judgment

• In re Cambio, 353 B.R. 30 (1st Cir.BAP 2004):  The court quoted for support Ralph Brubaker, “On the Nature of Federal 
Bankruptcy Jurisdiction: A General Statutory and Constitutional Theory”, 41 WM. & MARY L. REV. 743 (March 2000) which 
stated, in part:

• “[the] state-law claim on which a creditor seeks a money judgment does not “arise under” the Bankruptcy Code.  
Furthermore, it does not “arise in” the bankruptcy case under the standards set for “arising in” proceedings, because the 
creditor’s claim against the debtor would exist in exactly the same form even in the absence of the debtor’s bankruptcy 
filing.  Indeed, that is precisely the upshot of the determination of nondischargeability.  [H]owever, because the only effect 
of any money judgment against the debtor would be to enhance the creditor’s future ability to collect the debt from the 
debtor’s post-bankruptcy income and assets and with no effect at all on property the bankruptcy estate or creditors’ claim 
against the estate, we would conclude that the claim is not “related to” the bankruptcy case.” 

“Limited Jurisdiction Approach”

17



2. Post-Petition and Pre-
Litigation Tactics

• From The Creditor Perspective:
 Review the Debtor’s Schedules and Statement of Financial Affairs (SOFA).

o How is your client’s claim being treated? Contingent/unliquidated/disputed?
o What other information can you glean from the Schedules and SOFA?

 There may be other similarly situated creditors that you can coordinate with/gather intelligence from. You may
discover that Debtor gave a deposition in a pre-petition case that benefits you.

o Understand the basics:
 What is the collectability of Debtor and the prospect for payment on your client’s claim?
 Does the Debtor have the ability to obtain funds to resolve your client’s claim?
 Does Debtor have multiple creditors or are you the only real creditor in the bankruptcy case?

18



2. Post-Petition and Pre-
Litigation Tactics

 Know your theory of the case/cause of action.
o What facts support your § 523 claim?

 Maybe there are multiple § 523 causes of actions that fit your facts.
o What documentary evidence do you have that supports your cause of action?
o What facts/documents are missing?

 If some of your facts need further development, consider appearing at the § 341 hearing or taking a Rule 2004 examination of
the Debtor (or a non-debtor, if necessary)

 Debtor is under oath at the § 341 hearing and your client’s claim is fair game for questioning.
o But, some Courts have held that § 341 testimony is inadmissible for summary judgment purposes in § 523 adversary 

proceedings.  See BancorpSouth Bank v. Avery (In re Avery), 594 B.R. 655, 660 (Bankr. S.D. Miss. 2018) (“The Court 
finds that it cannot consider the Meeting of Creditors Transcript for purposes of the Summary Judgment Motion because 
it does not qualify as a ‘deposition’ taken under Rule 7030 that can be used as evidence in an adversary proceeding 
under Rule 7056(c)(1)(A) and because the Court is unable to determine from the record whether there was any 
prejudice to the Debtor.”). 19



2. Post-Petition and Pre-
Litigation Tactics
• Rule 2004 examination requires motion/stipulation of Debtor, but allows you more time and greater latitude to examine 

the Debtor. You can also require document production from Debtor.
• Be aware of the pending proceeding rule - Rule 2004 examination may be limited or not permitted once adversary 

proceeding has been filed. In re Enron Corp., 281 B.R. 836, 840 (Bankr. S.D.N.Y. 2002) (“Courts have imposed 
limits on the use of Rule 2004 examinations where the purpose of the examination is to abuse or harass, or under 
the well recognized rule that once an adversary proceeding or contested matter is commenced, discovery should 
be pursued under the Federal Rules of Civil Procedure and not by Rule 2004.”) (internal citations omitted).

• Does it make sense to seek an extension of the § 523 deadline to negotiate or gather more facts?

• If you don’t have all of the facts, seek an extension from Debtor’s counsel. 
• There are situations where you decide against filing a § 523 once you have all the facts.

• *Be aware of the timing requirement in Rule 4004(b) - if you are filing a motion to extend the deadline, the motion 
must be filed before the time to object has expired.

• What if Debtor agrees to hold debt non-dischargeable?  Are you required to file a complaint?  

• A: Maybe.  Some courts hold that a stipulated order is not sufficient and that complaint is required to make a 
determination about whether a debt may be discharged.  

• Safest course is to file a complaint and follow up with a stipulated consent judgment. 
20



2. Post-Petition and Pre-
Litigation Tactics
• From The Debtor Perspective:
• Put some thought into how you schedule the creditor’s claim.

• Is it contingent, unliquidated, or disputed?
• Is the claim subject to offset?

• Does Debtor have counter-claims against the creditor that need to be disclosed?
• Make sure that your client is prepared for questioning at the § 341 hearing.
• If you are representing the Debtor at the Rule 2004 examination, make sure that they are prepared.

• When a § 523 claim is threated, you need to understand the elements and walk through those elements with          your 
client.  

• What is your client’s side of the story?  

• Does it make sense to agree to § 523 extension?
• Maybe. It is generally always preferable to work with opposing counsel to see if a § 523 can be entirely avoided. 

However, it also depends on your client and your specific facts.
• 21



3. Pleadings and Motion 
Practice

• You must file a complaint and initiate an adversary proceeding.  Rules 4007 and 7001.  
o The adversary proceeding with be a litigation case within the Debtor’s bankruptcy case

• Rule 7007.1 requires a corporate ownership statement if the filing party is not a person
• Rule 7008 requires the complaint to contain “a reference to the name, number, and chapter of the case under the Code to 

which the adversary proceeding relates and to the district and division where the case under the Code is pending. In an 
adversary proceeding before a bankruptcy court, the complaint, counterclaim, cross‐claim, or third‐party complaint shall 
contain a statement that the pleader does or does not consent to entry of final orders or judgment by the bankruptcy court.”

• Rule 7008(a)(2) requires the complaint to contain a “short and plain statement of the claim showing that pleader is entitled to 
relief.”  
o Twombly and Iqbal pleading standards are applicable in an adversary proceeding and you must meet “plausibility” 

standard.
o Do not rely on recitation of elements of cause of action.  Weave in your specific facts 
o Outright dismissal on Rule 12(b)(6) grounds is rare.  Courts generally provide plaintiff an opportunity to amend.  Fed. R. 

Civ. P. 15.

What Is Required To Commence A Non-Discharge Case?

22



3. Pleadings and Motion 
Practice

• Allegations of actual or intentional fraud require pleading with particularity.  Rule 7009(b)

o Example – in § 523(a)(2)(A) context, courts have held that a plaintiff must at a minimum allege the time, place and 
contents of the misrepresentation(s) upon which the plaintiff relied.  FIA Card Servs., N.A. v. Mueller (In re Mueller),
Nos. 11-13016, 11-1126, 2012 Bankr. LEXIS 100, at *11 (Bankr. E.D. Tenn. Jan. 6, 2012) 

• Summons and Complaint must be served on the Debtor.  

o Do not rely on service on Debtor’s counsel unless Debtor’s counsel will agree to execute a document acknowledging 
and accepting service. 

o Service may be accomplished by First-Class Mail to Debtor/Defendant.  Rule 7004(b)

• Response to Complaint due 30 days after summons issuance date.  Rule 7012

What Is Required To Commence A Non-Discharge Case?
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3. Pleadings and Motion 
Practice
• Summary judgment  - Requires no genuine dispute as to any material fact. 

o “Essentially, a motion for summary judgment is a means by which to ‘challenge the opposing party to 'put up or 
shut up' on a critical issue.’” Cox v. Kentucky Dept. of Transportation, 53 F.3d 146, 149 (6th Cir. 1995).

o Difficult on the creditor side.  Judge will want to hear Debtor testify under oath and to make a credibility 
determination.

o Summary Judgment great tool to eliminate claims from the Debtor perspective.

• Collateral estoppel 

o What is it?
 A: Collateral estoppel, also called claim preclusion, prevents a party from relitigating issues of fact or law 

which were necessarily decided by a previous final judgment. Smith v. Sushka, 117 F.3d 965, 969 (6th Cir. 
1997)

• Does it apply in non-discharge cases?
o A;  Yes. Grogan v. Garner, 498 U.S. 279, 284 n.11, 111 S. Ct. 654, 658 (1991) (“[C]ollateral estoppel principles 

do indeed apply in discharge exception proceedings pursuant to § 523(a).”)
• How does collateral estoppel work in a non-discharge case?

• A: Federal Courts are required to apply the doctrine of collateral estoppel in the same manner as the state courts in 
the state in which the earlier judgment was rendered. Smith v. Sushka, 117 F.3d 965, 969 (6th Cir. 1997)

24
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3. Pleadings and Motion 
Practice

• 1) there is identity of parties across the proceedings,

• 2) there was a valid, final judgment in the first proceeding,

• 3) the same issue was actually litigated and necessarily determined in the first proceeding, and

• 4) the party against whom the doctrine is asserted had a full and fair opportunity to litigate the issue in the earlier 
proceeding.

• McCallum v. Pixley (In re Pixley), 456 B.R. 770, 776 (Bankr. E.D. Mich. 2011) 

What about pre-bankruptcy state court default judgments?
o A:  Maybe.  Under Michigan law, an issue is actually litigated if it is put into issue by the pleadings, submitted to the 

trier of fact for determination, and is thereafter determined. Although courts are divided on the issue of whether a state 
court default judgment should be given collateral estoppel effect, Michigan courts that have held that preclusive effect 
should be given only where there is sufficient participation by the parties to meet the actually litigated requirement of 
collateral estoppel.  Phillips v. Weissert (In re Phillips), 434 B.R. 475, 486 (B.A.P. 6th Cir. 2010) 

Under Michigan law, the following requirements must be met in order for collateral estoppel to apply:

25
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4. Discovery – Rule 2004

• Rule 2004:  Rule 2004 provides in relevant part that the court may authorize the examination of any entity relating “to the acts, 
conduct, or property or to the liabilities and financial condition of the debtor, or to any matter which may affect the 
administration of the debtor's estate.”

• Limitation/Good Cause:  A party seeking to conduct a Rule 2004 examination typically shows good cause by establishing 
that the proposed examination is necessary to establish the claim of the party seeking the examination, or denial of such 
request would cause the examiner undue hardship or injustice.

• Limitation/Proportionality:  Under Rule 26, the scope of discovery extends to any matter relevant to a party's claim or 
defense and “proportional to the needs of the case, considering the importance of the issues at stake in the action, the 
amount in controversy, the parties' relative access to relevant information, the parties' resources, the importance of the 
discovery in resolving the issues, and whether the burden or expense of the proposed discovery outweighs its likely benefit.”
A similar limitation exists under Rule 2004.

• Limitation/“Pending Proceeding Rule”:  Pursuant to the “pending proceeding rule,” once an adversary proceeding or 
contested matter has been commenced, discovery is made pursuant to the bankruptcy rule governing discovery, rather than 
by a Rule 2004 examination.

• After Adversary Complaint Filed:  Discovery is conducted pursuant to the Federal Rules of Civil Procedure. 26



5. Trial Strategies

• Understand the elements of your causes of action and what evidence supports/undermines your elements.  
o Prepare an outline of your elements and the amassed evidence that proves your elements.
o Now game plan how to get that material into evidence at trial

• Burden of proof - preponderance-of-the-evidence standard.  Grogan v. Garner, 498 U.S. 279, 286, 111 S. Ct. 654, 659 
(1991) 

• Try to narrow factual and legal issues that are in dispute in the joint final pre-trial order
• Court did not grant summary judgment because Judge wanted to evaluate truthfulness of the Debtor – here is your chance!

o How to show that Debtor’s explanation/version of the facts is not reasonable

• Should you call other witnesses?
• Refresh yourself on Rules of Evidence – hearsay, admitting evidence, trial objections, direct examination, cross-examination, 

opening statements, closing statements 

27
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6. Mediation And Settlement 
Strategies

• Timing - There are two basic approaches. Mediate right away or mediate after some/all discovery has been completed.
• Discuss this with opposing counsel during your Rule 26(f) Conference. 

• Consider setting a mediation completion date that is incorporated into the Rule 26(f) Report.
• Considerations in mediation timing:

• Is factual development necessary?
• Are the parties in different settlement ballparks?
• Is motion practice necessary to eliminate some or all of your opponent’s claims before you mediate?

• Resistance to mediation - Generally speaking, don’t resist efforts to mediate, but:
• Do you have enough facts to proceed with mediation?
• If vindication is what your client wants, mediation might be a waste of time.
• Maybe the personalities of the lawyers/clients requiring softening (motion practice) before going to mediation.

Mediation Strategies

28



6. Mediation And Settlement 
Strategies
Approach to mediation:

• Presumably, you mutually agreed on a mediator with the other side. Trust the mediator and let the mediator handle the 
mediation as they see fit.

• However, be realistic - if the two sides can’t be in the same room together, tell the mediator ahead of time.

• You reach a resolution at mediation. Now what? 
• A: Put your resolution in writing and have it signed by all of the parties. Even if the writing is a term sheet that is 

subject to a definitive settlement agreement, get it signed by the parties. Rely on the mediator if there is a 
subsequent breakdown in documenting the settlement.

• Settlement Strategies

• What is the Debtor’s collectability, prospect for future earnings, and access to monies from others?  This is key to 
achieving a mutually agreeable settlement.

• What are potential ways to resolve the dispute? 
• A: There are generally three ways: money, non-dischargeable judgment in agreed upon amount, or a combination 

of the first two items.
• Remember - be creative! This is what sets bankruptcy lawyers apart from other lawyers. We solve difficult 

problems with creative solutions.
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7. Attorney’s Fees
• General Proposition:  If allegations are tried and adjudicated for the first time, in a §523 action, attorney fees must be 

awarded if a statute, a contract, or a black letter principle of law that acts in abrogation of the American rule, so commands.

• Ancillary Obligations:  Where an obligation for attorney’s fees is ancillary to the primary debt, the dischargeable status of 
those fees depends on that primary debt.

• In re Foster, 38 B.R. 639 (Bankr.M.D.Tenn.1984) (“When a debt evidenced by a note or other contract allowing attorneys; fees 
and other costs of collection is determined nondischargeable, the attendant attorneys’ fees and costs are similarly 
nondischargeable.)

• Cohen v. de la Cruz, 523 U.S. 213 (1988) (When a debt is declared non-dischargeable, it is all of the losses suffered as a 
result of the egregious conduct, that must be declared non-dischargeable, if such losses are allowable under non-bankruptcy 
law, including attorneys fees.)
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8. Discharge of Student Loans – Hope On The 
Horizon?

• Most courts have adopted some variation of the “undue hardship” Brunner test that is difficult to meet 
absent unusual circumstances:

• (1) that the debtor cannot maintain, based on current income and expenses, a "minimal" standard 
of living for herself and her dependents if forced to repay the loans; 

• (2) that additional circumstances exist indicating that this state of affairs is likely to persist for a 
significant portion of the repayment period of the student loans; and 

• (3) that the debtor has made good faith efforts to repay the loans.

Brunner v. N.Y. State Higher Educ. Servs. Corp., 831 F.2d 395, 396 (2d Cir. 1987) 

31



8. Discharge of Student Loans – Hope On The 
Horizon?

• The Sixth Circuit has held that there is no language within § 523(a)(8) that permits a discharge, partial 
or otherwise, absent a finding of “undue hardship.” In re Miller, 377 F.3d 616, 622 (6th Cir. 2004).

• In 2021, Sen. Dick Durbin of Illinois and Sen. John Cornyn of Texas introduced the Fresh Start Through 
Bankruptcy Act of 2021. The key provisions of the bill would allow federally backed student loans to be 
discharged if the borrower has been paying for 10 years. With respect to private student loans and 
federal loans in repayment less than 10 years, the undue hardship test would remain in effect.  
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9. Practical 
Considerations
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