
SEC Enforcement Priorities for 2021: SPACs, ESG 
Disclosures, Cybersecurity, COVID Disclosures, 
PPP Fraud

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 
speakers. Please refer to the instructions emailed to registrants for additional information.  If you 
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

TUESDAY, JULY 20, 2021

Presenting a live 90-minute webinar with interactive Q&A

Teresa Goody Guillén, Partner, Baker & Hostetler, Washington, D.C.

Michelle N. Tanney, Attorney, Baker & Hostetler, New York



Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
customer service at 800-926-7926 ext.1 or visit Strafford’s web site 
at www.straffordpub.com.

FOR LIVE EVENT ONLY

http://www.straffordpub.com/


SEC Enforcement Priorities for 2021
Teresa Goody Guillén Michelle N. Tanney
BakerHostetler, Washington D.C. BakerHostetler, New York



Teresa Goody Guillén

Michelle N. Tanney

Speaker Information

2

Ms. Guillén has a broad-based securities and corporate practice that 
includes investigations, securities litigation, interacting with regulators and 
the government, and general securities and corporate advice. She has 
wide-ranging experience as a litigator, federal government regulator, 
business adviser, compliance facilitator, chief executive and operating 
officer, and board director. She often acts as outside general counsel, 
guiding companies on legal and strategic business matters, including 
complex disclosure issues and capital raises, often with exempt offerings 
under Regulations D, A+ and CF. Her practice also includes issues 
involving blockchain technology and cryptocurrency. She is a recognized 
authority on corporate governance and regulatory compliance and is 
formerly an attorney with the SEC’s Office of the General Counsel.

Formerly of the New York Mercantile Exchange and Chicago Mercantile 
Exchange Group, Ms. Tanney brings a wealth of knowledge to her 
securities enforcement and litigation practice. Her involvement in 
regulatory compliance and disclosure informs her ability to counsel clients 
on a broad range of issues, including securities litigation, SEC 
investigations, enforcement actions and evolving financial 
regulations. Michelle also has in-house experience, having been 
seconded to a multi-billion dollar global investment firm in New York.  She 
was named by Super Lawyers as one of the Top Women in the New York 
Metro Area for Securities Litigation.

Contact: tgoodyguillen@bakerlaw.com

Contact: mtanney@bakerlaw.com



Today’s Program
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Introduction

The SEC’s 2021 Agenda

Expected Rulemaking and Enforcement

Key Takeaways and Q&A

ESG and Climate Change Disclosure Regime
Special Purpose Acquisition Companies (SPACs)

Cybersecurity
Insider Trading

“Voluntary” Requests
Cryptocurrencies and Non-Fungible Tokens (NFTs)

COVID-Related Disclosure
Disgorgement: What’s Old is New



The Enforcement Regime
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Generally, the DOJ has federal jurisdiction over criminal conduct involving financial transactions.  A number of 
other U.S. regulatory agencies, such as the SEC, have authority to enforce statutes and regulations that apply  
These agencies work together to identify and initiate proceedings against individuals and include the CFTC, 

Treasury Department (FinCEN), and the IRS (OFAC). These agencies generally have their own civil enforcement 
authority and may impose monetary penalties to supplement or act as an alternative to criminal prosecution.  

Recently, these agencies have been working closely with respect to cryptocurrencies and the rise of 
crypto-related crime.  



The Enforcement Regime
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2020 Memorandum of Understanding

• On June 22, 2020, the SEC and Antitrust Division of the DOJ 
announced that they signed an interagency MOU to “foster competition 
and communication between the agencies” in an effort to enhance 
competition in the securities industry.

• This is the first MOU between the DOJ’s Antitrust Division and the SEC.

• While the two enforcement agencies have worked together in the past, 
former Assistant Attorney General Makan Delrahim stated that the MOU 
“institutionalizes a strong working relationship between” the agencies, 
which he expected will result in “robust, comprehensive analyses” 
regarding competition and securities law concerns.

• At the time, then-SEC Chair Jay Clayton noted the MOU’s goal of 
“greater collaboration and cooperation” between the agencies and the 
desire to ensure efficiency and competitiveness in U.S. markets.



The New Sheriff in Town: 
Chair Gary Gensler
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• Nominated by President Biden on February 3, 2021 
and confirmed by the Senate on April 14. 2021.  
Chair Gensler was sworn into office on April 17, 
2021.

• Formerly a professor at the MIT Sloan School of 
Management, co-director of MIT’s FinTech@CSAIL, 
and senior advisor to the MIT Media Lab Digital 
Currency Initiative. 

• Formerly the Chair of the CFTC, and senior 
advisor to Senator Paul Sarbanes in writing the 
Sarbanes-Oxley Act.  In addition, served as 
undersecretary of the Treasury for Domestic 
Finance and assistant secretary of the Treasury.

• Worked at Goldman Sachs as a partner in the 
M&A department. 



Chair Gary Gensler in the Media
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Biden’s Candidate for SEC Chairman Is Expected to Be Tough on 
Companies – WSJ

Gary Gensler, Biden's pick to head SEC, has reputation as tough regulator 
– NBC News

Wall Street beware: the SEC’s Gensler carries a big stick – Financial 
Times

From Goldman to SEC: Gensler’s Next Stop Worries Wall Street –
Bloomberg



Chair Gary Gensler: In His Own Words
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At the SEC, we are focused on going after misconduct 
wherever we find it in the financial system. That means 
holding individuals and companies accountable, 
without fear or favor, across the approximately $100 
trillion capital markets we oversee.  Individual 
accountability is an important part of any enforcement 
agenda. I believe we should continue to pursue bars and 
similar relief, where appropriate, to protect the public. -
Remarks at 2021 FINRA Annual Conference, May 2021

I believe it’s appropriate to 
look at ways to freshen up the 
SEC’s rules to ensure that our 
equity markets reflect our 
mission: to maintain fair, 
orderly, and efficient markets, 
while ensuring we protect 
investors and facilitate capital 
formation. - Prepared 
Remarks at the Global 
Exchange and FinTech 
Conference, June 2021The streaming apps figured out a long time ago 

that I'm kind of a rom-com guy, you thought I 
was a thriller guy, but it's rom-com. If I lose an 
hour and a half and it was a lousy rom-com, 
alright. - CNN



And the Deputy: Gurbir Grewal
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“The Enforcement Division has a critical role to 
play in finding and punishing violations of the law.  
I'm excited to get to work with the talented team of 

public servants to uncover and prosecute
misconduct and protect investors.”

• Virtually a career prosecutor.

• Serves as the AG for the State of NJ.  

• Early in career, was an AUSA in the Criminal Division 
for the USAO for the D. NJ where he served as Chief of 
the Economic Crimes Unit (2014-2016).

• Also served as an AUSA in the Criminal Division of the 
USAO for the EDNY, where he was assigned to the 
Business and Securities Fraud Unit.



The Current Makeup of the SEC
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Elad Roisman
(R)

Hester Peirce 
(R)

Allison Herren Lee 
(D)

Caroline Crenshaw 
(D)

Gary Gensler 
(D)



The Inheritance: What 2020 Leaves 
Behind
In 2020 the Staff forced to adjust to impact of COVID-
19:
• Transitioned to mandatory teleworking: virtual 

testimony, depositions, Wells meetings
• Continued to address emerging threats to 

markets including suspending ongoing fraud
• Brought 715 enforcement actions in diverse 

areas including financial fraud and disclosure, 
cryptocurrency offerings and fraud, investment 
adviser and broker-dealer regulatory cases

• First time in years that the cases number has 
gone down
– 2017 – 754 cases
– 2018 – 821 cases
– 2019 – 862 cases

• Approximately 17 percent decrease.  Why?
• Obtained record $4.68 billion in disgorgement 

and penalties.
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Former SEC Chair, 
Jay Clayton



Turning to 2021: The Chair’s Agenda

• The semiannual regulatory agenda lists a number of rule proposals 
expected over the next year. Chief among these propositions are 
those rules addressing climate change, human capital 
management, and corporate board diversity, which suggests that 
Chair Gensler will make good on his promises to focus on ESG 
issues. 
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On June 11, 2021, the Office of Information and Regulatory Affairs, a division of 
the Office of Management and Budget, released the Spring 2021 Unified 
Agenda of Regulatory and Deregulatory Actions, which includes contributions 
from the SEC.

• Noticeably absent are rulemaking and enforcement initiatives 
related to cryptocurrencies, but they are still very likely to be a 
focus of this SEC for years to come.



The Chair’s Agenda: Dissent!
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Commissioners Peirce and Roisman discussed that the Agenda appears to “undo a 
number of rules the Commission just adopted,” which had undergone significant public 
comment periods.  For example, the statement charges that the recent directive to revisit 
rulemakings regarding proxy voting advice was “just the opening salvo in an effort to 
reverse course on a series of recently completed rulemakings,” and cites to a number of 
amendments seeking to change course on proxy advice and shareholder proposals 
under Rule 14a-8, the resource extraction payment disclosure rules, the accredited 
investor definition, and the whistleblower rules.

Following the release of the Chair’s agenda, on June 14, 2021, Commissioners Peirce 
and Roisman published a statement to note the “important and timely items” on the 
Agenda, and to voice concern that scarce resources are being used to revisit a series 
of recently completed rulemakings and that important issues are missing from the list, 
particularly those involving digital assets, and proxy plumbing.

The Commissioners state that the SEC’s recent amendments to each of these rules are 
less than a year old and have been in effect for only a period of months, thus lending 
support to the notion that the Commission has not received new information that could 
warrant opening up these rules for further changes at this time.



EXPECTED RULEMAKING 
AND ENFORCEMENT
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What Does ESG Stand for?

Environmental

• Climate change
• Carbon emissions
• Energy efficiency
• Deforestation
• Air and water pollution
• Biodiversity
• Water scarcity
• Food security
• Waste management

Social

• Human rights
• Labor standards
• Gender and diversity
• Employee 

engagement
• Turnover and training
• Data protection and 

privacy
• Community relations
• Customer satisfaction
• Charitable giving

Governance

• Quality and diversity of 
board of directors

• Corruption
• Executive 

compensation
• Shareholder rights
• Lobbying
• Political contributions
• Whistleblower 

schemes
• Litigation risks
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What’s the Controversy?

• Who decides what to prioritize
– Fiduciary duties and short-term profit 

maximization versus longer-term 
sustainability goals

– What is material to investors / which 
investors

– How do companies finance these 
initiatives

• How to consistently define and 
measure

• What / where / how to disclose

16



Standards Setting Organizations –
Define and Measure ESG Metrics
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Standard Setting Organizations –
Define and measure ESG metrics
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Sustainability Accounting Standards Board:  A company considering use of SASB standards self-
determines which standard(s) is relevant, which disclosure topics are financially material to its business, and 
which associated metrics to report, taking relevant legal requirements into account. 

EXAMPLE:  
Consumer Goods Sector 
– Apparel, Accessories & 
Footwear



Standard Setting Organizations –
Define and Measure ESG Metrics
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Global Reporting Initiative (GRI): Publishes standards designed to be an easy-to-use modular set, starting with the Universal Standards. Topic Standards 
are then selected, based on the organization's material topics – economic, environmental or social, with various qualitative and quantitative disclosure 
points.



Standards Setting Organizations –
Define and Measure ESG Metrics
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Carbon Disclosure Project (CDP):  Operate to set relevant data and report it by running a 
global disclosure system that enables companies, cities, states and regions to measure and 
manage their environmental risks, opportunities and impacts. CDP reports that more than 
8,400 companies respond to CDP’s climate change, water security and forests questionnaires 
annually at the request of more than 525 investors with US$96 trillion in assets and 125 large 
purchasing organizations. 

CDP provides data users with qualitative and quantitative information regarding governance, 
strategy, risk, impact and performance to integrate sustainability into their investment and 
decision-making processes. CDP surveys include sector specific questions and data points. 
One disclosure to it will reach hundreds of investors and procurers and is utilized in 
investment research, products, indices and ratings including Bloomberg, STOXX, Trucost, 
FTSE/Russell, MSCI ESG, ISS ESG and Goldman Sachs. 

Climate Disclosure Standards Board (CDSB):   An international consortium of business and 
environmental NGOs that also offers companies a framework for reporting environmental 
information with the same rigor as financial information.



The SEC and ESG Disclosures
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• February 24, 2021 - public statement by then-Acting Chair Herren Lee:  
directed the Division of Corporation Finance to enhance focus on climate-
related disclosure in public company filings. 

• March 3, 2021 - Division of Examinations announces 2021 priorities:  includes 
focus on climate-related risks.

• March 4, 2021 - SEC announces creation of the Climate and ESG Taskforce 
under the Division of Enforcement.  

• March 11, 2021 - John Coates, acting director of the Division of Corporation 
Finance delivers remarks on ESG disclosure:  speaks to the potential virtues 
of a single global ESG reporting framework.   

• March 15, 2021 – SEC invites public comment on climate change disclosures.  



The SEC and ESG Disclosures
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In addition:
• Regulation S-K amendments, including regarding 

human capital
• Corp Fin: Guidance Topics No. 9 and 9A

On June 16, 2021, the House of Representatives 
voted 215-214 to pass H.R. 1187, the “ESG 

Disclosure Simplification Act of 2021,” a compilation 
of more than a dozen new public company 

disclosures and related studies, which, if signed 
into law, would amend the Securities Exchange Act 

of 1934 to require public companies to make 
potentially significant disclosures regarding a 

variety of ESG issues and would empower the SEC 
to define the parameters of such disclosures. 



Disclosure Approach

• Understand Your Purpose
– Companies should understand their business purpose, critical stakeholders and what 

elements of the ESG framework are material to the business
– This shapes decisions about what a company tries to achieve and what it tracks

• Focus on Governance
– Start with the strategic direction and tone coming from the top
– Cultivate a diverse board
– Clarify and document the board’s role in overseeing ESG risks
– Keep an eye out for regulatory developments and the shifting legal landscape

• Stakeholder Engagement
– Companies should understand who their audience is and what info is useful to them

 Understand the policies of your biggest holders
 Know where you are vulnerable to shareholder proposals
 Consider the impact on employees, customers and regulators

– Interactions can be through meetings, phone calls or letters
– Regulation FD

• Measure and Report Carefully
– Companies should adopt standards for ESG information and collect quality data that is aligned 

with their purpose and resources
– Companies may want to seek assurances on ESG performance
– Consider where to report
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Be Aware of the Legal Risks

• If disclosed, it must be true 
• Duty to update
• 1933 Act Sections 11 & 12(a)(2) strict 

liability
• 1934 Act Sections 10(b) anti-fraud & 

20(a) control person liability
• Class Actions

– Cases turn on sufficiently concrete and 
measurable to form the basis for a 
misrepresentation claim

– Cases fail when disclosures sufficiently 
vague, not objectively false or misleading; 
clearly aspirational that no reliance by 
reasonable investor
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Special Purpose Acquisition 
Companies (SPACS)
• What Is It?

– Raises capital through IPO for the purpose of 
acquiring an existing operating company. An 
operating company can merge with (or be 
acquired by) the publicly traded SPAC and 
become a listed company (in lieu of executing 
its own IPO).

• How It Works? Generally:
– Formed by “sponsors” 
– Do not identify target to avoid extensive 

disclosures during the IPO process. (“blank 
check companies”)

– IPO proceeds in trust bearing account
– 18-24 months to complete deal (DeSPAC) or 

liquidation

25



SPACS: The SEC’s 2020/2021 Initiatives

• December 22, 2020: CF Disclosure Topic No. 11 on SPACs
– Focus on disclosure conflicts of interest, underwriter’s deferred compensation, 

increasing capital through private offerings and those terms
• April 8: Then-Acting Director CorpFin, John Coates, Statement on SPACs, 

IPOs and Liability Under the Securities Laws
– Signaled SPACs will get same scrutiny as IPOs.
– Potential increased liability for SPACs due to conflicts of interests in SPAC 

structure
– SPACs often provide forward-looking statements and rely on projections in investor 

presentations because many of the companies that have gone public via SPAC are 
pre-revenue

– Indicated SPAC transactions subject to same disclosure as IPOs, disallowing 
reliance on forward-looking statements safe harbor

• May 25: SEC Issues Updated Investor Bulletin on SPACs
– Understanding and considering financial interests and motivations of SPAC 

sponsors and related person, and each stage of SPAC
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Special Purpose Acquisition Companies: 
SEC Action
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July 13, 2021:
SEC charges blank check 

firm Stable Road and 
space startup Momentus
with misleading claims



Cybersecurity – Currently 
unfolding

SEC Division of Enforcement sends inquiries arising from SolarWinds

• Voluntary disclosure letters sent in June to SolarWinds clients to evaluate for proper disclosure 
• Focusing on whether some companies failed to disclose that they had been victims of the hack
• Amnesty offered 

– SEC FAQ: "Why should recipients participate?  Subject to certain limitations and conditions, the Commission’s 
Division of Enforcement will not recommend that the Commission pursue enforcement actions against recipients 
that meet the requirements set out in the Letter that recipients received with the voluntary request for 
information.  Please carefully read the Letter for additional details.”

– Amnesty for failing to make required disclosures to the public or to the SEC or for related internal accounting 
control failures;
 respond to the request
 address any failures to make required disclosures prior to responding pursuant to the SEC’s 2018 

cybersecurity guidance 
 amnesty included if a public company experienced internal accounting control failures, 

• No amnesty for
– companies that were aware or learned of the cyberattack before September 1, 2020;
– other cyberattacks unrelated to SolarWinds; 
– other securities violations regarding the SolarWinds cyberattack such as insider trading and Reg FD violations

• Voluntary, but if a recipient does not respond and the SEC later finds disclosure issues regarding the SolarWinds 
cyberattack, the SEC signaled it may: 
– pursue enforcement actions 
– impose tougher sanctions and penalties

28



Cybersecurity – Current 
guidance

Current guidance (Commission Statement and Guidance on Public 
Company Cybersecurity Disclosures, Feb 26, 2018)
• “it is critical that public companies take all required actions to inform 

investors about material cybersecurity risks and incidents in a timely 
fashion, including those companies that are subject to material 
cybersecurity risks but may not yet have been the target of a cyber-
attack”

• Disclosure Obligations Generally; Materiality
– Omitted information may be material “if there is a substantial 

likelihood that a reasonable investor would consider the information 
important in making an investment decision or that disclosure of the 
omitted information would have been viewed by the reasonable 
investor as having significantly altered the total mix of information 
available.”

– Incidents:
 the importance of any compromised information 
 the impact of the incident on the company’s operations. 
 nature, extent, and potential magnitude, particularly as they relate to any 

compromised information or the business and scope of company 
operations.

 range of harm that such incidents could cause (e.g., reputation, financial 
performance, and customer and vendor relationships, litigation, or 
regulatory investigations or actions)

– Duty to correct prior disclosures that may be misleading or omitted 
material facts

– An ongoing internal or external investigation would not on its own 
provide a basis for avoiding disclosures of a material cybersecurity 
incident.
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Disclosure of Risk factors:

•occurrence, severity, and frequency of prior incidents 
(including discussing prior incidents)

•probability of the occurrence and potential magnitude of 
cybersecurity incidents;

• the adequacy of preventative actions taken to reduce 
cybersecurity risks and the associated costs, including, if 
appropriate, discussing the limits of the company’s ability to 
prevent or mitigate certain cybersecurity risks;

• the aspects of the company’s business and operations that 
give rise to material cybersecurity risks and the potential costs 
and consequences of such risks, including industry-specific 
risks and third-party supplier and service provider risks;

• the costs associated with maintaining cybersecurity 
protections, including, if applicable, insurance coverage 
relating to cybersecurity incidents or payments to service 
providers;

• the potential for reputational harm;
•existing or pending laws and regulations that may affect the 
requirements to which companies are subject relating to 
cybersecurity and the associated costs to companies; and

• litigation, regulatory investigation, and remediation costs 
associated with cybersecurity incidents.



Cybersecurity – Rulemaking

Past is prologue?  Cybersecurity Risk Governance is back in the Spring 2021 
Reg Flex Agenda (Unified Agenda of Regulatory and Deregulatory Actions)
• 2018 SEC guidance stopped short of requiring companies to immediately disclose hacks in formal filings 

(advocated by then Commissioners, Robert Jackson and Kara Stein)
• Commissioner Jackson said the guidance “essentially reiterates years-old staff-level views on this issue. But… 

much more needs to be done” and “guidance alone is not adequate”
– Concerns that companies may  underinvest in cybersecurity, and mandatory disclosure requirements can provide 

incentives to invest.  
– Concerns that companies underreport events due to alternative interpretations of the definition of ‘materiality’….. 
– Concerns that the disclosure requirements are too general and do not provide clear instructions on how much 

information to disclose
• Commissioner Jackson noted that 90% of hacks were undisclosed in regulatory filings in 2018 (4 out of 42)
• Commissioner Stein identified cybersecurity as “one of the biggest challenges facing corporations and their 

shareholders, their employees and consumers, and our economy as a whole” and that the SEC “can and should do 
more”
– companies “tend to view cyberthreats as a technology problem instead of, more appropriately, a business risk.” 
– failure to integrate cybersecurity into a firm’s enterprise risk management framework. 
– Companies need to heed the calls of their shareholders and treat cyberthreats as a business risk. 
– Corporations and shareholders will both benefit from greater transparency and focus on the risks related to unintended 

data loss and the collateral consequences.
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Rule 10b5-1
• The Commission is seeking to propose rule 

amendments addressing Rule 10b5-1 corporate 
stock plans, which were established to address 
insider trading concerns by allowing corporate 
executives who may possess material nonpublic 
information to enter into predetermined stock 
transactions without reliance on future 
information. 

• Chair Gensler has already expressed concern 
about potential abuses of this rule and his hope 
to revise it.[ In particular, Chair Gensler 
expressed the following four criticisms of Rule 
10b5-1: (1) the current 10b5-1 plans do not 
require a cooling-off period before insiders can 
make their first trades; (2) there are no limits on 
when 10b5-1 plans can be canceled, which has 
an “upside-down” effect of enabling insiders to 
cancel plans based on material nonpublic 
information; (3) there are no mandatory 
disclosure requirements regarding 10b5-1 plans; 
and (4) there are no limits on the number of 
10b5-1 plans that insiders can adopt, enabling 
them to enter into multiple plans, pick among 
favorable plans, and cancel unfavorable plans 
as they please.

Shortened Settlement Cycle
• The Chair’s Agenda also notes the Division of 

Trading and Markets’ recommendation that the 
Commission seek public comment on potential rules 
related to gamification, behavioral prompts, predictive 
analytics, and differential marketing. This request 
appears directly tied to the Division’s monitoring of 
stock market volatility tied to the “meme stock” 
trading craze, which has also led to various requests 
for shortening the current settlement cycle from two 
days to one (“T+1”).

• The Depository Trust & Clearing Corp. (“DTCC”), 
Securities Industry Financial Markets Association, and 
Investment Company Institute, reported their desire 
to accelerate the settlement cycle to T+1, which will, 
in turn, “deliver greater operational efficiencies, 
substantially lower capital requirements and reduce 
risk in the financial system.” Accordingly, the Agenda 
also calls for proposed rule amendments that would 
shorten settlement times.

Other Initiatives: Insider Trading 
& Market Efficiency
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Market Volatility
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SEC statement in January 2021: “We are aware of and 
actively monitoring the on-going market volatility in the 
options and equities markets and, consistent with our mission 
to protect investors and maintain fair, orderly, and efficient 
markets, we are working with our fellow regulators to assess 
the situation and review the activities of regulated entities, 
financial intermediaries, and other market participants.”

On May 6, 2021, Chair Gensler testified before the House Financial Services Committee to discuss the market 
volatility of January 2021, including online brokerages’ temporary trading restrictions.  Gensler highlighted 
several factors that contributed to the market volatility, including (i) gamification and user experience; (ii) 
payment for order flow; (iii) equity market structure; (iv) short selling and market transparency; (v) social media; 
(vi) market plumbing: clearance and settlement; and (vii) system-wide risks. Gensler also noted that the SEC is 
continuing to vigorously review the recent market events for any regulatory violations and expects to publish a 
Staff report further assessing the events in summer 2021.

In a July 2021 webcast with the Managed Funds Ass’n, Commissioners Peirce and Crenshaw weighed in on the merits 
of stepping up the disclosures.
• Peirce:  “I do worry, though, that some of the plans around responding to that are more disclosure, which can be 

particularly difficult for short-sellers.  And I do worry that the value of short-selling is sometimes missed in all of this 
discussion.”

• Crenshaw:  The lack of transparency around “individual short positions” could provide “an incomplete or a 
misleading picture of where risks might be concentrated or impedes our ability at the commission to detect 
manipulative activities.”



‘An Offer You Can't Refuse’:
The SEC Voluntary Requests
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The SEC offers the chance to provide information on a voluntary basis without using a subpoena or another demand. 

These requests for information are never for 
informational purposes only. 

– a warning shot to put the 
recipient on notice

– recipients should quickly 
conduct their own internal 
inquiries to evaluate any 
potential exposure and liability.

Process: 
– Preliminary inquiry (MUI) to 

evaluate if underlying facts 
“show that there is potential to 
address conduct that violates 
the federal securities laws.”

– May request information and/or 
documents to evaluate merit

– May convert to a formal 
investigation or close

– If formal order of investigation 
obtained, subpoena power

– Same legal protections, whether 
formal or informal (right to 
counsel, 5th amendment, etc.)

– Disclosure of formal 
investigations vs informal 
inquiries

– Data preservation – Consult re 

duty to preserve and narrowing 
preservation request

Failure to comply with a voluntary request:
– May have consequences
– Could result in a subpoena 

anyway 
– Staff may seek the testimony of 

company officials
– Staff may form a view/question 

veracity, record-keeping, or 
compliance 

– May be deemed as lack of 
cooperation when negotiating a 
resolution.

Sweeps:
– Enforcement or Examinations 

may also conduct sweeps to 
evaluate compliance with 
securities laws across a sector 
or peer group covering:
 Operations
 Compliance program 

effectiveness
 Policies, procedures & 

controls



Cryptocurrencies and NFTs
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• Adequate Commission 
Guidance?
– 2017 DAO Report
– 2019 CorpFin “Framework for 

‘Investment Contract’ Analysis 
of Digital Assets”

– Regulation by Enforcement? 
– May 2021 Rulemaking Petition 

for Concept Release on 
Nonfungible Tokens

• Legislative involvement: 
– Congress/democratic process 

to establish legal and regulatory 
framework for cryptocurrency

– Legislation can provide a long-
term solution that will survive 
changes in administrations and 
resolve the competition 
between the federal agencies 
claiming authority to regulate 
cryptocurrency.

Letter from Senator Warren to Chairman Gensler 
(July 7):
(1) Does the Chair believe crypto exchanges are operating 
fairly, orderly, efficiently?
(2) What differentiates crypto assets traded on crypto 
exchanges from assets traded on traditional exchanges?  Do 
these characteristics warrant additional protections?
(3) What is the SEC's authority to regulate crypto exchanges, 
and how such authority differs from its authority over traditional 
exchanges?
(4) What international coordination is needed to close gaps in 
regulations over crypto exchanges to protect US consumers and 
investors?
(5) Decentralized finance

(i) Does the Chairman agree that since DeFi platforms 
have no intermediaries, let the buyer beware?
(ii) Do DeFi platforms raise similar investor protection 
concerns and what are the SEC’s challenges in 
addressing?
(iii) Do DeFi platforms warrant more protections relative 
to centralize crypto exchanges?



Cryptocurrencies and NFTs
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• Rulemaking:  Spring 2021 Reg Flex agenda does not 
include cryptocurrency

• What’s an investment contract? Howey test 
– Investment of money
– Common enterprise (vertical vs horizontal commonality)
– Expectation of profit
– Based on the managerial or entrepreneurial efforts of 

others
• Insufficient protection for investors in crypto exchanges?

– Accuracy of disclosures (e.g., price info, holding info)
– Access to trade when needed (fair, orderly, efficient 

markets)
– Custody (not in the blockchain;  exchange also has custody 

of the client's assets)
• Enforce using current regulations for crypto deemed 

securities
– Unregistered coin offering
– False, misleading statements
– Fraud
– Promoting an offering without disclosing position
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• Non Fungible Tokens (NFTs) establish:
– Authenticity
– Ownership
– Transferability

• Of a unique asset
• Are NFTs securities?
• What about fractionalizing NFTs?
• If NFTs are a security, the platforms that 

facilitate the sale and exchange may be 
subject to registration and regulation
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• On March 25, 2020, the SEC’s Division of Corporate Finance (CorpFin) issued Disclosure 
Guidance Topic No. 9, which provides its views on disclosure and other securities law 
obligations companies should consider with respect to the impact of and future risks 
presented by COVID-19 on their businesses, financial condition and results of operations.

• The guidance recognizes the challenges that reporting companies are facing in formulating 
disclosure, as the effects of COVID-19 “are difficult to assess or predict with precision” and 
“depend on many factors beyond a company’s control and knowledge.” The staff noted that 
targeted regulatory relief is being provided “where appropriate in light of evolving 
circumstances,” but that “timely, robust, and complete information is essential to functioning 
markets” and companies are encouraged to provide this information to facilitate an 
understanding of management’s views on COVID-19’s future impact and resulting 
contingency planning.

• CorpFin also stressed consideration of these disclosure obligations in the context of the 
principles-based disclosure system, in that “its disclosure requirements can apply to a broad 
range of evolving business risks even in the absence of a specific line item requirement that 
names the particular risk presented” and that this information can be material to both 
investment and voting decisions.
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The guidance provides a non-exhaustive list of issues to consider as companies analyze the specific effects of 
COVID-19 in light of the companies’ disclosure obligations, and questions to ask with respect to their operations 
both now and in the future, being mindful that information is more likely material in these times. The issues and 
questions to consider include:

• Impacts on financial condition: companies may examine how COVID-19 will impact future operating 
results and near- and long-term financial condition. This analysis should consider whether COVID-19 will 
impact future operations differently than how it affects the current period.

• Impact on capital and financial resources: Companies may examine whether cost of or access to 
capital and funding sources, such as revolving credit facilities or other sources, have or are reasonably 
likely to change. 

• Balance sheets: Companies may examine how COVID-19 impacts assets reflected on the balance sheet 
and the company’s ability to timely value and account for those assets.

• Remote work arrangements: Companies could reflect on remote work arrangements, if applicable, and 
how those arrangements may have adversely impacted the ability to maintain operations, including 
financial reporting systems and internal control over financial reporting and disclosure controls and 
procedures.

• Travel: The guidance asks that companies consider examining whether travel restrictions and border 
closures are expected to have a material impact on the ability to operate and achieve business goals.
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• Advises companies to provide disclosures that allow investors to evaluate the current and 
expected impact of COVID-19 through the lens of company management.

• Reminds companies to be mindful of a duty to update prior disclosures.
• Reminds companies that disclosures of forward-looking information can be made in a 

manner that falls under the safe harbors in Section 27A of the Securities Act and Section 
21E of the Exchange Act.

• Emphasizes the importance of the company, as well as its directors, officers and other 
insiders, refraining from purchases and sales in the market unless all material information 
regarding the impact of COVID-19 on the company has been disclosed.

• Reminds companies of the application of Regulation FD to situations where they may be 
making selective disclosure of material information, and that they may instead need to 
disseminate material information broadly.

• Suggests that companies engage in discussions with auditors and other experts earlier in the 
process as needed to proactively consider accounting and financial reporting considerations, 
such as impairment of goodwill or other assets, to facilitate timely filing.

• Reminds companies of their need to comply with their obligations under Item 10 of 
Regulation S-K and Regulation G regarding the presentation of non-GAAP financial 
measures, as well as the SEC’s recent guidance with respect to disclosure of performance 
metrics. 
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The SEC uses disgorgement to recover wrongdoers’ ill-gotten gains and often returns these funds to victims. 
The federal securities laws authorize the SEC to seek injunctive relief in federal district court, which has its own 
equitable powers to order remedies for wrongdoing. The Exchange Act, however, only explicitly provided that 
the SEC can obtain disgorgement as a civil remedy in administrative proceedings. The Commission has 
nevertheless obtained disgorgement in federal courts under the “equitable relief” provision of the Exchange 
Act in a number of proceedings, including offering frauds, Foreign Corrupt Practices Act resolutions, and 
settlements with regulated entities.  Until now.

• The evolution of obtaining disgorgement 
power:

• Kokesh
• Liu

• Congress steps in and legislation became 
the game changer: the NDAA
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