
WHO TO CONTACT DURING THE LIVE PROGRAM

For Additional Registrations:

-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)

For Assistance During the Live Program:

-On the web, use the chat box at the bottom left of the screen

If you get disconnected during the program, you can simply log in using your original instructions and PIN.

IMPORTANT INFORMATION FOR THE LIVE PROGRAM

This program is approved for 2 CPE credit hours. To earn credit you must:

• Participate in the program on your own computer connection (no sharing) – if you need to register 

additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).  

Strafford accepts American Express, Visa, MasterCard, Discover.

• Listen on-line via your computer speakers.

• Respond to five prompts during the program plus a single verification code.  

• To earn full credit, you must remain connected for the entire program.
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Tips for Optimal Quality FOR LIVE PROGRAM ONLY

Sound Quality

When listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, please e-mail sound@straffordpub.com

immediately so we can address the problem.
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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.



James A. Ortiz, Principal, State and Local Tax

Sales Tax Affiliate and Click-Through Nexus: 
Mastering Sales Tax Compliance for 
Multistate Companies

• Principal, State and Local Tax at REDW

• Over 15 years state and local tax 

experience

• Former New Mexico State Auditor
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Joseph F. Geiger, Jr., Esq., CPA

Sales Tax Affiliate and Click-Through Nexus: 
Mastering Sales Tax Compliance for 
Multistate Companies

• Tax Manager – Consulting, Vertex Inc.

• Over 30 years in accounting, audit and tax

• Public accounting and industry experience

• Specializing in indirect taxation, 

consulting and automation

• Represented audit clients at local, state 

and federal levels, including U.S. Tax 

Court
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experience.

The information provided herein is for informational purposes only and should not be construed as financial, investment, tax, accounting or legal 

advice.

Impacts of South Dakota v. Wayfair

James A. Ortiz

Principal, State and Local Tax
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expertise.

Sales Tax Overview

▪ 45 states & DC impose sales taxes on retail sales (not wholesale sales) of 

tangible personal property (“TPP”) and enumerated services

▪ Sales taxes are generally destination based

▪ Every state that imposes a “sales tax” also imposes a complementary “use tax.”

▪ Individuals’ “use tax” compliance is generally dismal.

▪ Individuals generally don’t maintain appropriate records to comply and 

revenue departments seldom conduct audits.
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expertise.

States’ Power To Tax

States’ power to impose sales/use taxes is limited by:

▪ State law 

▪ Sales tax statutes, regulations, cases

▪ State constitutions

▪ Federal law

▪ U.S. Constitution 

▪ Due Process Clause

▪ Commerce Clause

▪ First Amendment

▪ Federal statutes

▪ Internet Tax Freedom Act
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expertise.

National Bellas Hess vs. Illinois (1967)

• Mail order seller of various consumer products.

• No tangible personal property in IL

• No sales outlet 

• No representatives

• No physical contact with the State

• Commerce Clause case

• “The Court has never held that a State may impose the duty of use tax 

collection and payment upon a seller whose only connection with 

customers in the State is by common carrier or the United States mail.

• Lacked substantial nexus
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expertise.

Quill Corp. vs. North Dakota

• Use tax case

• ND attempted to require Quill Corp.  to collect and pay use tax on sales 

shipped into the state.

• No physical location 

• No representatives

• Due Processes

• ND argued that under Due Process, Quill Corp had established a physical 

presence by sending floppy disks to ND customers.

• Court agreed

• Commerce Clause case

• Substantial nexus under the Dormant Commerce Clause not met.

• Physical presence = substantial nexus. 
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expertise.

Despite Bellas Hess & Quill, states continued to assert taxing power:

▪ Affiliate nexus — If the remote retailer has an affiliate with an in-state physical presence, the 

affiliate’s nexus may be attributed to the retailer.

▪ Click-through nexus — If an in-state person directly or indirectly refers potential customers 

to the retailer for a commission or other consideration, the retailer is treated as having nexus 

in the state.

▪ Cookie nexus — Assertion of “physical presence” due to “cookies” being placed on 

prospective or current customer ’s computer.

▪ Marketplace nexus — Deems a marketplace facilitator as the seller who is required to 

administer sales tax on any taxable sale.

▪ Use tax notice & reporting — Requires out-of-state sellers to notify customers that they 

must pay use tax on their purchases and report all purchases to the state.

Getting Around the “Physical Presence” Tax Barrier

12



expertise.

South Dakota Economic Nexus Statute

▪ On March 22, 2016, the South Dakota governor signed into law a bill effective 

May 1, 2016, that required remote sellers to remit sales tax on all taxable sales 

if, in the previous calendar year or the current calendar year:

▪ The seller ’s gross revenue from the sale of TPP, any product transferred 

electronically, or services delivered into SD exceeds $100,000; or

▪ The seller sold TPP, any product transferred electronically, or services for 

delivery into SD in 200 or more separate transactions.

▪ The law stated: “No obligation to remit the sales tax required by this Act may 

be applied retroactively.”

▪ SD was fully aware the law was unconstitutional and specifically passed the 

legislation to challenge the Supreme Court’s Commerce Clause decisions
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expertise.

South Dakota v. Wayfair

▪ On January 12, 2018, the U.S. Supreme Court granted the State's petition for a 

writ of certiorari

▪ Oral arguments took place April 17, 2018

▪ On June 21, 2018, in a 5-4 decision, the U.S. Supreme Court held that states 

may require a retailer to collect and remit sales tax even if the retailer lacks an 

in-state physical presence. 

▪ Found the physical presence standard in Quill to be “unsound and 

incorrect”

▪ Quill created an inefficient “online sales tax loophole” that gives out-of-

state businesses an advantage

▪ The Court overruled the long-standing “bright-line physical presence” test.
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expertise.

▪ The Court’s “nod” to South Dakota’s statute:

▪ Safe harbor to those with limited business in South Dakota:

▪ $100,000 sales or 200 separate transactions

▪ NOT retroactive

▪ Standardized sales/use tax laws that reduce administration & compliance 

costs

▪ Wayfair case isn’t over!

▪ “Question remains whether some other principle in the Court’s 

Commerce Clause doctrine might invalidate [South Dakota’s tax law].”

Wayfair & “Economic Nexus”
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expertise.

States with Sales/Use Tax Economic Nexus Statutes 

CA

OR

WA

NV

UT

AZ

NM

CO

MT

WY

ID

ND

SD

KS

NE

OK

LA
TX

MO

AR

IA

MN

WI

IL IN

TN

KY

ALMS

FL

GA

MI

SC

NC

WV*
VA

PA

OH

NY

ME

NH

MA

DE

RI

NJ
MD

DC

HI

AK

Enacted 

statute/rule

Statute/Rule 

not enacted to 

date

Does not 

collect 

sales/use tax

CT
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expertise.

▪ Some states’ laws require greater (or lesser) contacts that SD requires:

▪ And vs. Or

▪ “Or” -- SD is an “or” state:  $100,000 sales OR 200 transactions

▪ “And” -- CT & MA laws say “and”

▪ Sales thresholds

▪ $100,000 sales:  SD and most other states

▪ > $100,000:  

▪ AL, CT, GA, MS ($250,000)

▪ MA, TN ($500,000)

▪ < $100,000:  OK, PA  ($10,000)

▪ No safe harbor

▪ “Sleeper laws”  (MD, SC)

▪ Retroactivity concerns:

▪ ME, MD, MA, MS, OH, PA, RI, SC, WA, WY

Economic Nexus Laws Not Consistent
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expertise.

Enactment Dates Vary
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expertise.

Industries impacted

All industries are likely to see an impact from the Wayfair decision, but these are likely 
the most widely impacted.

▪ Retail and Consumer Products

▪ E-Commerce

▪ Service providers

▪ Remote Sellers

▪ Wholesalers

▪ Technology

▪ Online services (SaaS, sellers of 

digital products)

▪ Cloud providers

▪ Private Equity/M&A

▪ PE firms and strategic buyers will 
need to address Wayfair exposure 
and ongoing compliance 
requirements of their portfolio 
companies and targets

▪ Non-U.S. Businesses

▪ U.S. tax treaties generally do not 
apply at the state level

▪ A foreign business with no U.S. 
permanent establishment may still 
be subject to state economic nexus 
provisions
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expertise.

▪ Sales/use taxes

▪ Gross receipts taxes

▪ Non-net income taxes

▪ State income taxes

▪ DON’T WORRY:  Public Law 86-272 still applies!

Tax Types Impacted
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expertise.

▪ The business makes sales into states in which it is not registered or 
filing sales/use tax returns. 

▪ The business ships goods or provide services to customers located in 
states where it has little or no in-state physical presence. 

▪ The business makes retail sales of tangible goods. 

▪ The company provides online services or make sales of digital goods. 

▪ The business licenses software or provides access to software. 

▪ The business received a “nexus questionnaire” or received audit or 
tax notices from any state where it is not currently registered for 
sales/use taxes. 

Businesses Likely Impacted By Wayfair
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expertise.

• Marketplace facilitators have often taken the position 

they are not the seller and are providing a platform 

that facilitates sales.  

• They believe they are not responsible for collecting 

sales tax on the transactions they facilitate.  

• More than 30 states have created a marketplace 

facilitator law that requires the facilitator to collect 

sales tax on the transactions they facilitate.  

Marketplace Facilitators
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expertise.

• Definition of “marketplace facilitator” not consistent across 

states. 

• Definition of “marketplace provider” not consistent across 

states.  

• Some states allow for marketplace facilitator to opt-out of 

the law and comply with use tax reporting laws instead. 

• Registration requirements are not consistent across states. 

– Vary base on how the seller makes sales in each state. 

• MTC has created a work group to review. 

Problems with Marketplace Facilitator Laws
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expertise.

James Ortiz

Principal

Jortiz@REDW.com

(505)998-3468

Questions and Answers
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Topics

1. Operational Guidelines Post-Wayfair

• Nexus Reviews
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2. Voluntary Disclosures and Amnesty
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27



Operational Guidelines –
Post-Wayfair
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Things to Evaluate

+ Nexus

• Evaluating physical presence vs. economic nexus vs. other 
remote seller nexus legislation (click-through and affiliate) as 
that will affect your lookback period

+ Registrations

+ Taxability

+ Exemption Certificates

+ Calculation

+ Compliance
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Nexus

+ Key Takeaways

• Physical presence is no longer a requirement

• An economic threshold is what many states are using -
$100,00 in sales/200 sales transactions being the most 
common

+ This applies not just to online sellers but individuals who sell 
anything, including digital goods and software
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Why a Nexus Review?

+ Why are nexus reviews important?
• States have different criteria for nexus

- Bank accounts

- Trade show participation

- Deliveries into the state

- Advertising in the form of mailings, brochures, etc.

- Corporate structure

- Affiliate relationships (commissioned sales representatives)

- Licensing intangibles in the state

- Economic presence
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Why Do a Nexus Review Periodically?

+ The company has new or expanded business operations

• Acquired a new company

• Located a new warehouse or office in a state where you do 
not currently have a physical presence

• Entered into agency agreements or agreements with 
manufacturing representatives

•New or relocated employees in a state where you do not 
currently have a physical presence 
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Who Will Conduct a Nexus Review?

+ Who will conduct your next nexus review?

• Do internal resources have sufficient capacity to take this on?

• Are internal resources knowledgeable enough to do a detailed 
nexus review?

• Should you consider an external resource to assist in this 
effort?
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State Nexus Questionnaires

+ You have just received a state nexus questionnaire

•What are the implications of completing one without a 
thorough understanding of the company’s business practices?

• Should you ever complete and submit a nexus questionnaire?

•What are the implications on your options if you have 
received a nexus questionnaire?
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Where Does Your Company Have Nexus?

+ Do you know where your company is conducting activities (leasing equipment, 
intangibles, real property and related entities)?

+ Do you know what types of relationships your company has entered into?

+ Do you know all the ways your company makes sales?

+ Do you know where your company is participating in trade shows?

+ Do you know where your company has employees, agents, service people or 
manufacturing representatives?

+ Do you exceed a specified number of sales in a state?

+ What is your total gross sales into each state (including your taxable and exempt 
sales)?

+ What states and home rule locals are you currently registered in to collect sales 
and use tax?
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Nexus Review Results

+ Nexus Review Results

•What information and knowledge did you gain from doing a 
nexus review?

• In most jurisdictions, there is no statute of limitations if the 
taxpayer has not filed the required tax returns

• Based on the results, what is your next step?
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Economic Nexus – Threshold Calculation

+ Threshold can be: 

• Sales dollars OR transactions

• Sales dollars AND transactions

• Sales dollars

+ Threshold is most often gross sales, but some states have retail 
sales and a few have taxable sales

37



Economic Nexus – Threshold Calculation

+ States vary on whether marketplace sales are included toward 
the threshold for individual sellers

• Alabama, California, Connecticut, Idaho and Kentucky are 

examples of states where marketplace sales are 

included

•Arizona, Arkansas, Colorado, Illinois and Indiana are 

examples of states where marketplace sales are not 

included
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When Do You Need to Register?

+ Economic nexus legislation may or may not specify when you need to 
register once you exceed the state’s threshold

• Most common is next transaction

• Nevada: By the first day of the calendar month that begins at least 30 
calendar days after they hit the threshold

• North Carolina: 60 days after a remote seller meets the threshold

• Oklahoma: The first calendar month following the month when the 
threshold is met

+ The registration date may be different if you previously had established 
click-through or affiliate nexus

+ Considerations if nexus date is prior to current date
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Tax Type and Sourcing Changes

+ Some states are requiring remote sellers to collect SALES tax 
rather than USE tax as part of their economic nexus provisions 
(AZ, CO, IA, IL, NM)

+ Some states are also changing the sourcing rules so that local 
tax is collected at the customer location (AZ, CO, IL, NM)

+ Some states are authorizing or ceasing flat rate rules (TN and 
TX)
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Additional Considerations to Evaluate

+ Taxability

+ Exemption Certificates

+ Tax Calculation

+ Compliance
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Economic Nexus and Home Rule Locals – Alabama

+ Alabama local nexus rules effective 1/1/2014 require any seller with a state 
sales or use tax collection responsibility to collect corresponding tax for the 
appropriate local jurisdictions, including home rule authorities (Rule 810-6-
5-.04.02, Alabama DOR)

+ Effective 10/1/2018 the Alabama DOR began enforcing its economic nexus 
Rule 810-6-2-.90.03 (which originally took effect 1/1/2016).  Remote sellers 
with annual Alabama sales in excess of $250,000 are required to collect tax.

+ The economic nexus rule applies to local jurisdictions, including home rule 
localities by extension of the state’s local nexus rules.

+ Sellers qualifying for the State’s Simplified Seller’s Use Tax Program can 
eliminate the need to register with home rule authorities and collect a 
single rate across the state.
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Economic Nexus and Home Rule Locals – Colorado

+ Beginning 6/1/2019 businesses are required to collect sales tax for all 
retail sales to Colorado consumers regardless of the physical location 
of the business (Colorado HB19-1240, 5/23/2019)

+ Further to the economic nexus, sales tax will be calculated based on 
the buyer’s address where the taxable product or service is delivered 
i.e. destination sourcing

+ The small seller exception is set at $100,000.  Non-collectors are still 
required to notify customers of their obligation to remit use tax.

+ Colorado HB19-1240 does not distinguish between State collected 
and non-State collected local jurisdictions (i.e., home rule) in 
application of economic nexus and destination sourcing rules
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Economic Nexus and Home Rule Locals – Louisiana

+ Louisiana has enacted economic provisions to be effective (enforced) no 
later than 7/1/2020

+ The collection threshold is sales over $100,000 or 200 or more separate 
transactions by the remote seller

+ Louisiana Sales & Use Tax Commission for Remote Sellers established to 
serve as the single entity in the State for registration and collection of tax 
from out of state sellers 

+ Registered remote sellers may collect tax at the uniform combined rate of 
8.45% in lieu of local tax.  A taxpayer does not owe additional tax if the local 
jurisdiction tax exceeds the 8.45% rate.

(LA R.S.47:301 and 47:302, LA Rev Bulletin Nos. 18-002, 19-002 and 19-003)
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Economic Nexus and Home Rule Locals – Nome, Alaska

+ Effective September 1, 2019 the city of Nome, Alaska has 
approved an ordinance requiring remote sellers to collect sales 
and use tax

+ The City’s threshold is gross sales in excess of $100,000 or 100 
separate transactions in the previous and current calendar year 
to be subject to tax

+ While Alaska has no statewide sales and use tax, over 100 local 
jurisdictions impose sales tax

+ Anchorage and Fairbanks, the State’s two largest cities 
comprising half its population, do not impose a sales tax
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Economic Nexus and Home Rule Locals – Alaska

+ On January 6, 2020, the Alaska Remote Seller Sales Tax Commission 
approved a uniform remote seller sales tax code requiring remote sellers or 
marketplace facilitators that reach certain thresholds to collect local sales 
taxes, opening the way for participating municipalities to adopt the code

+ Under the code, remote sellers or marketplace facilitators with at least 
$100,000 in sales or 200 transactions into the state annually must register 
with the commission to remit municipal sales taxes imposed by the 
municipalities that are members of the commission

+ Participating municipalities must adopt the code by ordinance. Collection 
and remittance obligations will be applicable as of the effective date of each 
individual municipality's adoption ordinance
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Voluntary Disclosures 
and Amnesty
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Voluntary Disclosures and Amnesty

+ Evaluation of tax exposure will help determine appropriate action.

+ Consider a voluntary disclosure program if tax exposure or look back 
period is significant. 

+ Most jurisdictions limit the number of years that they will go back for 
past due taxes when a taxpayer participates in a voluntary disclosure 
program. In addition, they may abate or reduce penalties and 
interest.

+ States occasionally offer amnesty programs. It is most advantageous 
to register under a state amnesty program. Generally, states will 
waive all penalties and interest.

+ Taxpayers should register for sales tax before collecting taxes.
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How Does the Wayfair 
Ruling Impact Canadian 
Companies Selling into 
the U.S.?
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Wayfair Ruling Impact

+ The Wayfair opinion did not address how countries would 
collect sales tax on purchases made by customers in the U.S.

+ States can issue “state judgments” against another jurisdiction 
when sales tax goes uncollected, but this process does not work 
when it comes to foreign entities

+ Currently, there are no treaties between any foreign country 
and the U.S. to collect sales tax based on a state judgment

+ Essentially impossible to force another country to collect taxes 
on a sale to a customer located in the U.S. 

+ If a foreign company owned property in the U.S., it would be 
easier to force the company to collect and remit sales tax
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Wayfair Ruling Impact

+ If a foreign company owned property in the U.S., it would be 
easier to force the company to collect and remit sales tax

+ If a foreign company owned property in the U.S., it would be 
easier to force the company to collect and remit sales tax

+ Canadian business selling physical goods (as well as certain 
limited services) into the U.S. will have potential U.S. sales tax 
withholding requirements

+ Canadian businesses will need to track sales by state in terms of 
both gross receipts and the number of transactions to 
customers
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New Hampshire Response 
to Wayfair

52



New Hampshire Anti-Wayfair Legislation

+ On July 19, 2019, Governor Sununu signed into law SB 242, a 
bill passed by the General Court in response to the U.S. 
Supreme Court’s decision in South Dakota v. Wayfair, Inc.

+ As a result of the Wayfair decision, it is possible that other 
states or localities within those states will attempt to collect 
sales or use tax from New Hampshire businesses that do not 
have brick-and-mortar facilities within those states or localities, 
but remotely sell goods to individuals or entities located there.  
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New Hampshire Anti-Wayfair Legislation (continued)

+ What does SB 242 do?

• Requires that a state or locality provide written notice to the New 
Hampshire Department of Justice (DOJ) at least 45 days before attempting 
to impose a sales or use tax on a NH business

• Requires that the DOJ develop a system to facilitate confidential, voluntary 
information sharing and collaboration with NH businesses

• Authorizes the DOJ to collaborate with the NH DRA to transmit periodic 
bulletins

• Encourages NH businesses to notify the DOJ whenever a state or locality 
requests information for use in determining sales or use tax liability

• Establishes a temporary commission to monitor actions taken at the 
federal or state level that could affect the collection of sales or use tax 
from NH businesses
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Contact Information

+ Joseph F. Geiger, Jr., Esq., CPA, 
MST, MSA, Tax Manager -
Consulting

• Vertex Inc.

• Telephone: 484.595.6353

• Email: joseph.geiger@vertexinc.com

55

mailto:joseph.geiger@vertexinc.com


Resources

+ South Dakota v. Wayfair: https://www.supremecourt.gov/opinions/17pdf/17-
494_j4el.pdf

+ Vertex Website:

+ https://www.vertexinc.com/resources/tax-tools/state-sales-tax-changes/state-guides
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