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Topics

▪ I. UCC Article 2 Overview

▪ II. Buyer’s Rights and Remedies

– Rejection

– Revocation of acceptance

– Breach, damages, and remedies

▪ III. Seller’s Rights and Remedies



Section I : Overview of Article 2

UCC Article 2 – Purpose and Interpretation

▪ The underlying purposes and policies of the Uniform 
Commercial Code are to:

– Simplify, clarify, and modernize the law governing commercial 
transactions

– Permit the continued expansion of commercial practices through 
custom, usage, and agreement of the parties

– Make uniform the law among the various jurisdictions



UCC Article 2 – Purpose and Interpretation 

(cont’d)
◦ UCC Art. 2 – governs contracts between 

merchants and those for the sale of goods

◦ Goods – things that are moveable (not 
money, securities, land)

◦ Merchant (2-105) – deals in goods, special 
knowledge or skill

◦ Accommodates reality of business practices 

◦ Common Law – governs contracts for 
services and not those not governed by 
UCC

◦ More stringent than UCC

◦ Hybrid Agreement – Does the UCC or 
Common Law Apply?

o “predominant factor” test

o Allied Shelving & Equipment, Inc. v. 
National Deli, LLC, 154 So.3d 482, 484 
(Fla. 3d DCA 2015)



Flexibility Provided in UCC Contract 

Formation

▪ “[T]he UCC rules governing sales agreements are far more 
permissive . . . than the general common law rules governing 
contract formation.” Conagra, Inc. v. Nierenberg, 7 P.3d 369, ¶ 28 
(Mont. 2000).

▪ Flexibility Within the UCC Provided in 2-204 (Formation in General):

– 2-204(1) = “A contract for sale of goods may be made in any manner sufficient to show 
agreement, including conduct by both parties which recognizes the existence of such a 
contract.”

– 2-204(2) = “An agreement sufficient to constitute a contract for sale may be found even 
though the moment of its making is undetermined.”

– 2-204(3) = “Even though one or more terms are left open a contract for sale does not 
fail for indefiniteness if the parties have intended to make a contract and there is a 
reasonably certain basis for giving an appropriate remedy.”



Article 2 Contract Formation Continued…

STATUTE OF FRAUDS (“SOF”)

SOF = state law requiring writing & 
signature

UCC § 2-201

o Limited – allows enforceability of most 
commercial agreements even if 
unwritten

o Requires writing:

▪ $500+ (most prevalent)

▪ Leases for goods valued $1000+

▪ Creation of security interest

o Allows omissions and/or 
misstatements

4 Exceptions to SOF writing 
requirement of 2-201:

1. Merchant Confirmations Exception 
(2-201(2))

2. Specially Manufactured Goods 
Exception (2-201(3)(a))

3. Admission Exception (2-201(3)(b))

4. Goods Paid For & Received 
Exception (2-201(3)(c))



Article 2 Contract Formation Continued…

CONTRACT INTERPRETATION: COURSE OF PERFORMANCE, 

COURSE OF DEALING, & USAGE OF TRADE

“Gap-Filler” provisions used to 
supplement express terms of a 
contract and provide missing 
terms

§2-202 – may only explain or 
supplement written terms of a 
contract 

o May NOT contradict express 
terms

Create avenue for conduct & 
trade to supply terms of a 
contract

o Creates avenue for evidence to 
be introduced to “explain or 
supplement” written terms

EXPRESS TERMS

COURSE OF PERFORMANCE

Repeated conduct within a particular 
transaction 

COURSE OF DEALING

Sequence of conduct b/w parties over 
previous transactions 

USAGE OF TRADE

Regular practice or method (custom) in 
industry



Default Provisions: Implied Warranties 

§ 2-314. Implied Warranty: 
Merchantability; Usage of Trade.

(1) Unless excluded or modified 
(Section 2-316), a warranty that the 
goods shall be merchantable is 
implied in a contract for their sale if 
the seller is a merchant with 
respect to goods of that kind.

§ 2-315. Implied Warranty: 
Fitness for Particular Purpose.

Where the seller at the time of 
contracting has reason to know 
any particular purpose for which 
the goods are required and that 
the buyer is relying on the seller's 
skill or judgment to select or 
furnish suitable goods, there is 
unless excluded or modified
under the next section an implied 
warranty that the goods shall be 
fit for such purpose.



Freedom to Contract

§ 1-102(3)(a): The effect of provisions of 
the Uniform Commercial Code may be 
varied by agreement.

§ 2-316. Exclusion or Modification of 
Warranties.

▪ EXCEPTIONS:

o Obligations of good faith, diligence, 
reasonableness, and care 
prescribed by UCC may not be 
disclaimed by agreement.

o Statute of Frauds UCC § 2-201



Section II: Buyer’s Rights and Remedies  

Requirement for Perfect Tender
▪ Unless otherwise agreed, the buyer may reject the goods if 

the goods or delivery fails to conform to the contract terms

▪ Very broad, and can include, for example: 

– Untimely delivery

– Short shipment 

– Over shipment 

– Incorrect delivery location (FOB seller’s dock vs buyer’s location)

– Quality issues, defects, expired or spoiled products



Requirement for Perfect Tender (Cont’d)

▪ A seller’s claim of “substantial performance” (adequate 
under common law) is not perfect tender under the UCC

▪ But don’t forget seller’s rights to cure (2-508) 

– Time for performance not expired

– prior course of dealing or current course of performance

▪ What if the buyer accepts a non-conforming delivery or 
tender?

– A buyer’s acceptance of a non-conforming tender will not prejudice its 
rights to demand adequate assurance of future performance. (2-609)



Requirement for Perfect Tender (Cont’d)

▪ Buyer’s options under single delivery contracts

– Reject the whole; 

– Accept the whole; 

– or accept any conforming commercial units in the delivery and reject 
the remainder

▪ What is a “commercial unit”? (2-105)

– Any units used by commercial trade or relevant markets

▪ Single machine or set of units 

▪ Common quantity of measurement (kilograms, pounds, tons) 



Requirement for Perfect Tender (Cont’d)

▪ How can a seller limit a buyer’s right of partial acceptance? 

– “Each shipment of goods shall be accepted or rejected as a whole. 
Acceptance of a part of any shipment shall constitute acceptance of 
the entire shipment.” 

▪ Installment contracts (2-612) 

– Buyer may reject any installment if non-conformity substantially 
impairs the value of the installment and cannot be cured

– “substantial impairment” depends on the totality of circumstances

– Generally, a substantial impairment can be found where time is of the 
essence or the goods are defective



Inspection and Payment (2-512 and 513)

▪ Buyer has a right to inspect before payment or acceptance

▪ A contract requiring early payment before inspection does 
not excuse payment unless the non-conformity appears 
without inspection

▪ Buyer’s inspection expenses may be recovered if the goods 
fail to conform or are rejected

▪ Bottom line: generally, payment = acceptance (2-511)



Rejection (2-602)

▪ Buyer must give express notification to seller within a 
reasonable time after tender or delivery

▪ Common rejection traps for the buyer: 

– Failing to inspect the goods promptly upon delivery or before payment

– Failing to give prompt notice of rejection 

– Rejecting conforming goods

▪ Wrongful rejection or revocation of acceptance is a breach

– Use of the goods despite rejection

– Sale of the goods despite rejection 

– Failing to particularize the defect (2-605)

– Payment 



When does acceptance occur? (2-606) 

▪ After a reasonable time to inspect

▪ Buyer’s communication of acceptance (e.g. Production Part 
Approval Process for those in the automotive industry)

▪ Buyer’s incorporation of the goods into assemblies or other 
products

▪ Payment can be an indicator of acceptance! 



Buyer’s revocation of acceptance (2-608)

▪ Very narrow right

– The goods must have a non-conformity that substantially impairs the 
value of the contract and

– The buyer must have reasonably assumed a non-conformity in 
accepted goods would be cured by the seller or

– The non-conformity was difficult to discover or

– The seller provided assurances the goods would conform

▪ Revocation must occur within a reasonable time



What is a reasonable time? 

▪ Fact intensive = can be expensive to litigate

– Complex component, assembly, system or a raw material?

▪ Buyer traps:

– Use or incorporation of goods into other parts, components, or uses

– Sale or scrapping 

– Delay in use or inspection? (buyer fails to inspect goods until months 
after delivery)



Disagreement about conforming goods

▪ Specially-manufactured goods and products 

– Are the seller’s specifications, industry standards, etc. identified or the 
buyer’s?

– What express warranties are created (2-313)? 

▪ This is a commonly-litigated issue, especially for complex 
and emerging technologies

– E.g. Ford Motor Company’s July 1 2021 Terms and Conditions include 
a new description of a type of good: “Tech products”

▪ The stakes are high for the buyer

– Seller may recover purchase price for goods where buyer wrongfully 
rejects, revokes acceptance, repudiates, or fails to make a payment 
when due



Buyer’s Remedies Under The UCC

▪ Scenario 1 – Seller fails to deliver

– Cancel the contract

– Cover or recover market damages

– Specific performance for delivery (in certain circumstances)

▪ Scenario 2 – Seller delivers, but goods/tender are non-
conforming

– Reject

▪ Cancel the contract

▪ Cover or recover market damages

– Accept

▪ Recover damages



Breach Of Contract Damages

▪ The basic principle underlying damages for breach of 
contract in most jurisdictions (and under the UCC) is to 
place the non-breaching party in the same position in which 
it would have been in had the breaching party fully 
performed the contract.

▪ Damages are not intended to:

– Be punitive

– Provide the non-breaching party with a windfall



Damages Under The UCC

▪ Buyer’s Damages vs Seller’s Damages

▪ Remedies provided under the UCC “must be 
liberally administered to the end that the aggrieved 
party may be put in as good a position as if the 
other party had fully performed.”  UCC 1-305(a)



Buyer’s Remedies Under The UCC
2-711. Buyer's Remedies in General; Buyer's Security Interest in Rejected Goods

(1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably 
revokes acceptance then with respect to any goods involved, and with respect to the whole if the 
breach goes to the whole contract, the buyer may cancel and whether or not he has done so may in 
addition to recovering so much of the price as has been paid

(a) "cover" and have damages under the next section as to all the goods affected whether or 
not they have been identified to the contract; or

(b) recover damages for non-delivery as provided in this Article.

(2) Where the seller fails to deliver or repudiates the buyer may also

(a) if the goods have been identified recover them as provided in this Article; or

(b) in a proper case obtain specific performance or replevy the goods as provided in this Article.

(3) On rightful rejection or justifiable revocation of acceptance a buyer has a security interest in goods 
in his possession or control for any payments made on their price and any expenses reasonably 
incurred in their inspection, receipt, transportation, care and custody and may hold such goods and 
resell them in like manner as an aggrieved seller (Section 2-706)



Buyer’s Damages –

Cover Damages 2-712

2-712. "Cover"; Buyer's Procurement of Substitute Goods.

(1) After a breach within the preceding section the buyer may "cover" by 
making in good faith and without unreasonable delay any reasonable 
purchase of or contract to purchase goods in substitution for those due 
from the seller.

(2) The buyer may recover from the seller as damages the difference 
between the cost of cover and the contract price together with any 
incidental or consequential damages as hereinafter defined (Section 2-
715), but less expenses saved in consequence of the seller's breach.

(3) Failure of the buyer to effect cover within this section does not bar 
him from any other remedy.



Buyer’s Damages –

Cover Damages 2-712
▪ Typical scenario:  seller fails to deliver

▪ Compensates a buyer that is forced to purchase substitute 
goods to replace those previously supplied by breaching 
seller

▪ Measure damages as difference between cost of cover and 
the contract price, less any expenses saved

– “The test of proper cover is whether at the time and place the buyer 
acted in good faith and in a reasonable manner, and it is immaterial 
that hindsight may later prove that the method of cover used was not 
the cheapest or most effective.”  UCC 2-712, comment 2

– Note:  Buyer can “cover” with the existing seller



Buyer’s Damages:  

Market Damages 2-713

2-713. Buyer's Damages for Non-delivery or Repudiation.

(1) Subject to the provisions of this Article with respect to proof of 
market price (Section 2-723), the measure of damages for non-delivery 
or repudiation by the seller is the difference between the market price at 
the time when the buyer learned of the breach and the contract price 
together with any incidental and consequential damages provided in this 
Article (Section 2-715), but less expenses saved in consequence of the 
seller's breach.

(2) Market price is to be determined as of the place for tender or, in 
cases of rejection after arrival or revocation of acceptance, as of the 
place of arrival.



Buyer’s Damages:  

Market Damages 2-713

▪ Used when buyer decides not to cover or is unable to do so

– But, be mindful of the obligation to mitigate damages

▪ A buyer who has covered cannot ignore its cover damages 
and sue for potentially larger market damages; market 
damages are “a remedy which is completely alternative to 
cover under the preceding section and applies only when 
and to the extent that the buyer has not covered.” UCC 2-
713, comment 5



Buyer’s Damages:  

Accepted Goods 2-714

▪ 2-714. Buyer's Damages for Breach in Regard to Accepted Goods.

– Where the buyer has accepted goods and given notification (subsection (3) of 
Section 2-607) he may recover as damages for any non-conformity of tender 
the loss resulting in the ordinary course of events from the seller's breach as 
determined in any manner which is reasonable.

– The measure of damages for breach of warranty is the difference at the time 
and place of acceptance between the value of the goods accepted and the 
value they would have had if they had been as warranted, unless special 
circumstances show proximate damages of a different amount.

– In a proper case any incidental and consequential damages under the next 
section may also be recovered



Buyer’s Damages:  

Accepted Goods 2-714

▪ Non-conformity is not limited to breach of warranty, includes 
any failure to conform to the contract

▪ “Proper case” not intended as a limitation on 
incidental/consequential damages, but makes clear that 
normal limitations on these types of damages (discussed 
below) still apply



Buyer’s Incidental and Consequential 

Damages 2-715

▪ “Incidental” damages include costs to inspect and transport 
goods that are rightfully rejected, commercially reasonable 
“search costs” or other charges related to making a cover 
purchase, and any other reasonable expenses caused by 
the seller’s breach.  UCC 2-715(1)

– Does NOT include lost profits



Buyer’s Incidental and Consequential 

Damages 2-715
▪ “Consequential” damages stem from losses that the buyer 

incurs in dealings that were a proximate result of the 
breach, if they are foreseeable and cannot reasonably be 
avoided.  They include:

– “Any loss resulting from general or particular requirements and needs 
of which the seller at the time of contracting had reason to know and 
which could not reasonably be prevented by cover or otherwise.” UCC 
2-715(2)(a)

– “Injury to person or property proximately resulting from any breach of 
warranty.” UCC 2-715(2)(b)  

▪ Can include lost profits, loss of goodwill, losses resulting 
from an interruption of production processes, etc.



Parties May Change Or Limit Remedies

▪ Parties are free to vary the application of the UCC, 
including:

– Contract may provide for liquidated damages. UCC 2-
718(1)

– Contract may “provide for remedies in addition to or in 
substitution for those provided in this Article and may limit 
or alter the measure of damages recoverable under this 
Article.” UCC 2-719(1)



Parties May Change Or Limit Remedies

▪ Check on this process:  unconscionability

▪ “If the court as a matter of law finds the contractor 
any clause of the contract to have been 
unconscionable at the time it was made the court 
may refuse to enforce the contract, or it may 
enforce the remainder of the contract without the 
unconscionable clause, or it may so limit the 
application of any unconscionable clause as to 
avoid any unconscionable result.” UCC 2-302(1)



Specific Performance

▪ In certain limited circumstances, a buyer may be entitled to 
specific performance for delivery of the goods

2-716. Buyer's Right to Specific Performance or Replevin.

(1) Specific performance may be decreed where the goods are unique or in 
other proper circumstances.

(2)The decree for specific performance may include such terms and conditions 
as to payment of the price, damages, or other relief as the court may deem just.

(3) The buyer has a right of replevin for goods identified to the contract if after 
reasonable effort he is unable to effect cover for such goods or the 
circumstances reasonably indicate that such effort will be unavailing or if the 
goods have been shipped under reservation and satisfaction of the security 
interest in them has been made or tendered.



Specific Performance

▪ Most often comes into play were goods are unique or 
replacements are not readily available

▪ Common scenario – Refusal to deliver parts needed for 
automotive or other “just in time” manufacturing



Section III: Overview of Article 2 Seller’s 

Rights and Remedies
Buyer’s Default:

A buyer’s default in performing any of its 
contractual obligations deprives the seller of the 
rights for which he bargained. 

A buyer’s default may consist of any of the 
following acts: 

• wrongfully rejecting the goods, 

• wrongfully revoking acceptance of the 
goods, 

• repudiating (indicating an intention not to 
perform) the contract in whole or in part, or

• failing to make a payment due on or before 
delivery.

Seller’s Remedies for Buyer’s Wrongful 
Rejection, Repudiation or Failure to Pay (2-703):

a. Withhold or Stop Delivery Goods (2-705)

b. Identify Goods or Salvage Unfinished 
Goods (2-704)

c. Resell and Recover Damages (2-706)

d. Recover Price of Goods (2-709)

e. Cancel the Contract

Remedies for Specific Situations:

o Right to Cure Defective Goods (2-508)

o Seller’s Remedies for Insolvency (2-702)



§ 2-508. Cure by Seller of Improper 

Tender or Delivery; Replacement. 

Recap of “Perfect Tender Rule” - UCC § 2-601 states that a 
buyer may reject goods if they “fail in any respect to conform 
to the contract.”

Too Strict?

– Comparison to Substantial Performance

Time of Performance Hasn’t Expired

• Notify Buyer

• Take Back Goods

• Refund Purchase Price

Reasonable Grounds in Reasonable Time

• “Reasonable Grounds to Believe" that the tender 
would be acceptable → Prior Course of Dealing, 
Course of Performance, Particular Circumstances

• Reasonable Time



§ 2-702. Seller's Remedies on 

Discovery of Buyer's Insolvency.

1) Where the seller discovers the buyer to be insolvent he may refuse delivery except

for cash including payment for all goods theretofore delivered under the contract, and

stop delivery under this Article (Section 2-705).

2) Where the seller discovers that the buyer has received goods on credit while

insolvent he may reclaim the goods upon demand made within ten days after the

receipt, but if misrepresentation of solvency has been made to the particular seller in

writing within three months before delivery the ten-day limitation does not apply.

Except as provided in this subsection the seller may not base a right to reclaim goods

on the buyer's fraudulent or innocent misrepresentation of solvency or of intent to

pay.

3) The seller's right to reclaim under subsection (2) is subject to the rights of a buyer in

ordinary course or other good faith purchaser under this Article (Section 2-403).

Successful reclamation of goods excludes all other remedies with respect to them.



§ 2-703. Seller's Remedies in General: 

Election of Remedies

Goods-Oriented Remedies

▪ Goods Oriented:

• Withhold or Stop Delivery of Goods

• Identify Goods or Salvage Unfinished 
Goods 

• Cancel the Contract

Damages Oriented Remedies

Damages Oriented:

• an action for the price (§ 2-709)

• an action for the contract price minus the 
price of resale (§ 2-706)

• an action for the market price minus the 
unpaid contract price § 2-708(1)—“the 
market formula”

• an action for lost profits § 2-708(2)—“the 
lost profit formula”

Article 2 of the UCC rejects any doctrine of election of remedy as a

fundamental policy and thus the remedies are essentially cumulative in nature. Whether

the pursuit of one remedy bars another depends entirely on the facts of the individual

case. See UCC § 2-703, Official Comment 1



Seller's Remedies in General: Goods-

Oriented Remedies

Stop Delivery of the Goods (2-705):

• A seller may stop delivery of goods in transit to the buyer or in the possession of a 

bailee.

• If the buyer repudiates or otherwise breaches the contract, the seller may stop carload, 

truckload, planeload, or larger shipments. 

• Process to stop delivery:

Notify the carrier or 
other bailee

Carrier or bailee must 
hold and deliver the 

goods according to the 
directions of the seller

Negotiable document 
of title?



Seller's Remedies in General: Goods-

Oriented Remedies (Cont’d)

Identify Goods of the Contract

o On a breach of the contract by the buyer, the seller may proceed to identify the conforming 
goods in its possession or control that were not so identified at the time it learned of the breach.

o This enables the seller to exercise the remedy of resale of goods. 

o The seller may also resell any unfinished goods that have been demonstrably intended to fulfill 
the particular contract.

o The seller may either complete the manufacture of unfinished goods and identify them to the 
contract or cease their manufacture and resell the unfinished goods for scrap or salvage value.

o The seller must exercise reasonable commercial judgment to minimize its loss.

45



Seller's Remedies in General: Goods-

Oriented Remedies (Cont’d)

Withhold Delivery of the Goods:

• A seller may withhold delivery of goods 
to a buyer who has wrongfully rejected 
or revoked acceptance of the goods, 
who has failed to make a payment due 
on or before delivery, or who has 
repudiated the contract. (2-703)

• This right is essentially that of a seller to 
withhold or discontinue performance of 
its side of the contract because of the 
buyer’s breach.

Cancellation of Contract: 

• The UCC defines cancellation as one 
party’s putting an end to the contract 
because of a breach by the other. 

• The obligation of the canceling party for 
any future performance under the contract 
is discharged, although it retains any 
remedy for breach of the whole contract or 
for any unperformed balance. Thus, if the 
seller has the right to cancel, it may 
recover damages for breach without 
having to tender any further performance.



§ 2-703. Seller's Remedies in General –

Impact of Rejection/Repudiation
Wrongful Rejection - Rejection of Conforming Goods

• Actual Rejection?

➢ Necessary Actions to Avoid Acceptance:

Even if the goods tendered or delivered are wholly nonconforming, the buyer must 
take affirmative action to avoid acceptance. See UCC § 2-602, Official Comment 1.

➢ Implied Acceptance:

The buyer's acceptance will be implied by the buyer's failure to make an effective 
rejection of the goods, or by the buyer's performance of an act inconsistent with the seller's 
ownership of the goods UCC § 2-606(1)(c).

Revocation After Acceptance:

• Accepted the goods on the reasonable assumption that their nonconformity would be 
cured

• Accepted the goods without discovery of such nonconformity if acceptance was 
reasonably induced either by the difficulty of discovery before acceptance or by the 
seller's assurances.



§ 2-703. Seller's Remedies in General 

– Impact of Rejection/Repudiation
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Seller Tenders 
Goods

Buyer Rejects 
Goods

Action for 
Damages for 

Non-Acceptance

Buyer Accepts 
Goods

Action for Price

UCC § 2-709(1)(a): Even if a buyer has 

not accepted goods, the seller may 

establish a right to recover the price of 

the goods if the goods are conforming 

and were lost or damaged within a 

commercially reasonable time after the 

risk of loss had passed to the buyer.

UCC § 2-709(1)(b): Seller may recover 

the price of goods identified to the 

contract if the seller is unable after 

reasonable effort to resell the goods at a 

reasonable price, or if the 

circumstances reasonably indicate that 

such an effort will be unavailing.

Exceptions:



§ 2-706. Seller Remedies: Resale

The seller may resell the goods or the undelivered balance of the goods.

o Good Faith and in a Commercially Reasonable Manner

Damages: Difference between the contract price and the resale price, plus any incidental damages 
(discussed in a later section), minus expenses saved because of the buyer’s breach.

Public or Private Re-sale: 

o Private: Seller must give the buyer reasonable notice of its intention to resell. 

o Public: Must be made at a usual place or market for public sale if one is reasonably available. 
The seller must give the buyer reasonable notice of the time and place of the resale (unless 
the goods are perishable or threaten to decline in value speedily). In addition, the seller may 
be a purchaser of the goods at the public sale. 

o In choosing between a public and private sale, the seller must observe relevant trade 
practices and usages and take into account the character of the goods. The seller is not 
accountable to the buyer for any profit made on any resale of the goods. 

Note: A purchaser who buys in good faith at a resale takes the goods free of any rights of the 
original buyer even though the seller fails to comply with one or more of the requirements of this 
section.

1/4/2022

Harsh Arora, Esq., Kelley Kronenberg, P.A. 49



§ 2-708. Seller's Damages for Non-

acceptance or Repudiation.
§ 2-708(1): The Market Formula

The difference between the unpaid contract 
price and the market price at the time and place 
of tender of the goods, plus incidental damages, 
minus expenses saved because of the buyer’s 
breach. 

§ 2-708(2): The Lost Profit Formula

If the difference between the contract price and 
the market price will not place the seller in as 
good a position as performance would have, 
then the measure of damages is the lost profit, 
that is the profit, including reasonable 
overhead, that the seller would have realized 
from full performance by the buyer, plus any 
incidental damages, minus expenses the seller 
saved because of the buyer’s breach.
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How to choose?

• Lost Volume Seller - Must establish the 
following three factors:

• (1) that it possessed the capacity to 
make an additional sale,

• (2) that it would have been profitable for 
it to make an additional sale, and

• (3) that it probably would have made an 
additional sale absent the buyer's 
breach.

• See R.E. Davis Chem. Corp. v. 
Diasonics, Inc., 924 F.2d 709 (7th Cir. 
1991)



§ 2-709. Action for the Price.

The UCC permits the seller to recover the price plus incidental damages in three situations: 

– (1) when the buyer has accepted the goods, 

– (2) when conforming goods have been lost or damaged after the risk of loss has passed 

to the buyer, and 

– (3) when the goods have been identified to the contract and there is no ready market 

available for their resale at a reasonable price.

To recover on an action for the price under the UCC, Sellers must show that: (1) they had a 

contract, (2) buyer failed to pay the purchase price, and (3) buyer accepted the goods.

A seller who sues for the price must hold for the buyer any goods that have been identified to 

the contract and are still in seller’s control. 

If resale becomes possible, the seller may resell the goods at any time before the collection of 

the judgment, and the net proceeds of such resale must be credited to the buyer.
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Incidental Damages
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The UCC defines a seller’s incidental damages to include: 

Any commercially reasonable charges, expenses, or commissions incurred in
stopping delivery; in the transportation, care, and custody of goods after the buyer’s breach; in
connection with return or resale of the goods; or otherwise resulting from the breach.

Example: Fla. Recycling Servs., Inc. v. Petersen Indus., Inc., 858 So. 2d 1114 (Fla. Dist. Ct. 
App. 2003)

• Facts: Florida Recycling contracted with Petersen to purchase a truck-borne device used 
to pick up and transport large items. The contract price included the costs of modifying 
the loader and the truck. Petersen installed the loader on Florida Recycling's truck, but 
Florida Recycling refused to take delivery. Sometime after Florida Recycling breached 
the contract, Petersen removed the loader from Florida Recycling's truck and sold it to 
another purchaser.

• Issue: Petersen claimed $10,180.35 in incidental damages for the costs of modifying the 
loader and Florida Recycling's truck.

• Holding: Florida Recycling's breach left Petersen with a loader that had been modified 
specifically for Florida Recycling's purposes and that had to be modified again before it 
was resold. In order to recover the full measure of its damages, Petersen must be 
awarded these incidental expenses.


