
The audio portion of the conference may be accessed via the telephone or by using your computer's 

speakers. Please refer to the instructions emailed to registrants for additional information.  If you 

have any questions, please contact Customer Service at 1-800-926-7926 ext. 10. 

Presenting a live 90-minute webinar with interactive Q&A 

Rule 702 and Daubert Standards for  

Expert Witness Testimony: Bringing  

and Defending Daubert Challenges 

Today’s faculty features: 

 

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific 

TUESDAY, FEBRUARY 9, 2016 

Anthony L. Cochran, Partner, Chilivis Cochran Larkins & Bever, Atlanta 

 

Henry D. Fellows, Jr., Partner, Fellows Labriola, Atlanta 

 

John Lockett, Partner, Morris Manning and Martin, Atlanta 



Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-869-6667 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 

 

 

FOR LIVE EVENT ONLY 



Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about continuing education, call us at 1-800-926-7926 

ext. 35. 

FOR LIVE EVENT ONLY 



Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 

 

FOR LIVE EVENT ONLY 



Practical tips on Daubert 
and Rule 702  
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OVERVIEW 
 
 

1. Carefully select your expert  

2. Be proactive – or get run over 

3. Recent developments 
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1. Selecting your expert 
 
 

There are those who do not 
thoroughly screen experts.  

 
They are often called 

“Appellants.” 
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Know your case 

 Your expert will be relying on 
you to develop and to know the 
facts. 

 Your expert will be relying on 
you to know the landmines he 
or she needs to be aware of and 
to avoid. 
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A Daubert challenge is inevitable 

You should always anticipate 
a Daubert challenge – it is 
virtually inevitable. 

 

Anticipating and preparing 
for a Daubert challenge will 
make your presentation 
more effective. 
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Direct Examination Techniques 

Use Daubert criteria  
in your direct examination 

Q. What method did you use to reach your 
opinion? 
Q. Where did you get that method? 
Q. What is the American Institute of Widget 
Manufacturers? 
Q. How long has this been the method of the 
American Institute of Widget Manufacturers? 
Q. Why did you choose to use this method? 
Q. How does the method work? 
 
In explaining how the method works, would it help 
you to use this chalk board to explain this to the 
jury? 
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An ounce of prevention… 

Thoroughly vet your expert 

 

Do your homework 

 

An excluded expert is of no value to 
the case and will make you and 

your client very unhappy 
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What is the purpose for 
hiring an expert? 

1.  Consult without testifying?  
Consider using a non-testifying 
expert to peer review and/or 
prepare your testifying expert. 

 
2.  Testify to affirmative opinions 

supporting your theory of the case? 
 

3.  Attack the opposing expert? 
 

Remember that purpose drives  
selection and preparation. 
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Factors relevant in determining whether 
expert testimony is sufficiently reliable 

 
 

2000 Amendment to Committee Notes 
following Rule 702 
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2000 Amendment to Committee 
Notes 

 (3) Whether the expert has adequately 
accounted for obvious alternative 
explanations. 

    See Claar v. Burlington N.R.R., 29 F.3d 499 
(9th Cir. 1994) (testimony excluded where 
the expert failed to consider other obvious 
causes for the plaintiff's condition). 

     

14 



Direct and Cross Examination Techniques 
Q    Were you aware that those homes were located that close to the unnamed tributary? 

A    I did not know the proximity of those houses to the unnamed tributary. 

Q    Were you aware that those homes had septic fields? 

A    I assume that any homes there would, because normally sewer is not available that far out in the 

country.  

Q    Now, let's assume for a minute that many of those homes are not even permitted to have their 

septic fields.  What sort of impact could an unpermitted septic field have on the unnamed tributary? 

A    It could be a source of e coli pollution.  However, the water use to a septic tank is low.  So, I 

would probably assume leaking septics to have a low pervasive level. 

Q    Do you know how many septic fields are out there? 

A    I don't. 

Q    Is it possible in your scientific opinion as an expert, who is very experienced with septic fields, 

that those 6.5 milligrams per liter of nitrate located in the tributary could have come from septic 

fields? 

A    It's possible. 

Q    Not only is it possible, is it likely?  

A    I can't say unless I actually know the disposition of those fields and their operating conditions. 

Q    And when you rendered your opinions in this case, you did not know the disposition of those 

septic fields or their operating conditions; did you? 

A    No, I did not. 
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Q    When you prepared your Technical Memorandum, you had not seen the waste water that was pouring out of 

that broken pipe; had you? 

A    No, sir.  I observed the broken pipe on the day I was there, but nothing was coming out of it. 

Q    You didn't mark where the broken pipe is on your topographic map that we will now identify as Defendant's 

Exhibit 17.  You did not indicate on your map where the broken pipe was located; did you? 

A    No, sir.  I didn't mark it. 

Q    Let me give you a marker.  I want you to mark on your topographic map where you believe you saw the broken 

pipe.  We're going to use a red magic marker on your map, Defendant’s Exhibit 17.  If you would, please mark where 

you believe you saw the broken pipe was located? 

A    I'm thinking -- I mean, I can't be exact.  But I'm thinking it was uphill from the saturated area anywhere in there 

[gesturing]. 

Q    What have you been told about that pipe? 

A    I've been told that it was a pipe for conveying waste water, and it operated in between the plant and the pond. 

Q    Were you told that it was in operation the day of the search, February 20th, 2003? 

A    Not specifically.  In operation, if you mean was it still connected to the system, yes.  I assume so.  

Q    Okay.  What else did you assume? 

A    Well, now, with the information I now have, I assume that there had been some leakage out of pipe, because I've 

seen the video. 

Q    Do you have any idea what the volume of the leakage was? 

A    I have not done any calculation to that effect. 

Q    Do you have any information about the length of time waste water was leaking from that pipe? 

A    No, sir. 

Q    Do you have any information as to when the pipe was broken? 

A    No, sir. 
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What are the issues? 
 

• Identify the substantive issues that 
require expert testimony.  Do you 
really need an expert? 
 

• Research the law on those issues – 
what do you need your expert to 
show? 
 

• Make sure the expert understands the 
issues; don’t assume anything. 
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2. Be Proactive, Not Reactive! 

Go over the applicable rule’s 
requirements with your expert. 

Do not assume your expert knows what 
the rules require! 

Make sure the expert is not relying on 
“what we did last time.” 

Beware of the expert who says “I 
always do it this way.” 
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American Bar Association 

 

 

 

 

Updated 50 State Survey of 

Daubert/Frye Applicability: 2014–2015 

 

http://apps.americanbar.org/litigation/committe

es/trialevidence/daubert-frye-survey-2014.html 
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Know your Court 

Who is your Judge?   

Research: 

◦ Other cases before the same Judge 
that featured Daubert issues 

◦ How the Judge handles evidentiary 
issues generally 
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Play “Devil’s Advocate.” 

You can’t defend against a Daubert challenge unless 
you know the standards your expert’s testimony is 
required to meet. 

See Fed. R. Evid. 702, 2000 Amendments to 
Committee Notes 

 

Learn the mechanics of a Daubert challenge and 
structure your defense accordingly. 

See Daubert/Kumho Worksheet, Samuel v. Ford 
Motor Co., 96 F. Supp. 2d 491, 504 (D. Md. 2000). 

 
“[N]othing in either Daubert or the Federal Rules of 
Evidence requires a district court to admit opinion 
evidence that is connected to existing data only by the 
ipse dixit of the expert.” 
 General Electric v. Joiner, 522 U.S. 136, 146 
 (1997). 
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Build the Record 

 Discourage or blunt a challenge 
by providing the scientific, 
authoritative, or professional 
materials that support your 
expert’s opinions and 
methodology, such as 

◦ Learned treatises 

◦ Other experts 

◦ Standards from professional 
organization 
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Methodology examination 
Q. If you are called as a witness to testify at trial, what 

opinions will you offer? [Identify all opinions] 

Q. What scientific studies/professional literature/ 

learned treatises/industry publications did you rely on 

when reaching your opinions? 

Q. How does this support your opinion? 

Pin down 

Experts “Slip the Punch” – change the subject 

Q. What is it about this that you believe supports your 

opinion? 

Q. Why do you believe this supports your opinion? 

Q. Other than your say so, what is it about this that you 

believe supports your opinion? 

 
23 



Methodology examination 

Q. What facts did you rely on when reaching 

your opinion? 

Pin down – Are there any more facts on which you 

relied?  So those are all of the facts on which you 

relied?  There are no other facts on which you relied? 

Q. How does this fact support your opinion? 

Pin down 

Experts “Slip the Punch” – change the subject 
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Examination techniques 

Q. What scientific publications did you review or 
consider when reaching your opinions in this case? 

Q.   Is that all of them? 

Q. Have you now listed all of the scientific 
publications you reviewed or considered when reaching 
your opinions in this case? 

[If your own expert has identified other publications, 
ask]  

Q. Did you consider the publication entitled, “X,” 
authored by Dr. E, which has been marked as Exh. 1? 

Q. Why not? 
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Examination techniques 

Q. What factual assumptions did you 

make when reaching your opinions in this 

case? 

Q.   Is that all of them? 

Q. Have you now listed all of the factual 

assumptions you made when reaching your 

opinions in this case? 
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Use literature against an expert 

Q    Now, did you say a minute ago that Arvel Hunter is 
somebody that you really rely on? 

A    Arvel Hunter from Agro-Services, yes. 

Q    Is he somebody that you consider to be a recognized 
authority? 

A    Yes. 

Q    Have you ever looked at the book that Agro-Services 
produced yesterday in response to our subpoena that was 
authored by Arvel Hunter? 

A    Yes. 

Q   Do you agree with the statement by Arvel Hunter that at 
least fifteen to twenty randomly taken subsamples should be 
combined to form a representative sample? 
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Kipperman v. Onex Corp., 411 B.R. 

805, 846-47 (N.D. Ga. 2009). 
Q Why didn’t you use a 2–year historical average? 

A Two years, you know, it’s like prunes, six is too many, three is too 
few. In my looking at the data, it seemed that a 3–year average would, 
took away—I mean, they had a bad year in there, they had two good 
years in there, and I thought this would be a pretty good estimate of 
what would happen going forward. 

Q Why didn’t you use a 4–year average? 

A The 4–year average would have—I forget what that earliest year 
was, but that was coming out of the IPO, and it would have—I don’t 
remember what the number was—but I took a number that seemed 
to be, you know, consistent with the construction industry, the MBMA 
forecasts which I think was 6.3 percent, which is a little bit higher. I 
mean, every other forecast that we’ve seen suggests the company is 
going to grow around the rate of the economy-even your experts 
when they do their Gordon growth model assume that the company 
will grow at either 3 percent or 4 percent.  They don’t have these 
astronomical growth rates embedded there. In my sense, I thought 3 
years was just right. 
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Kipperman v. Onex Corp., 411 B.R. 

805 (N.D. Ga. 2009). 
“Logue provided no explainable reason why the 
three-year rate was “just right.” Logue did not refer 
to other experts who had used a three-year rate or 
a treatise which had done so. Logue did not argue 
that using a three-year rate is generally accepted or 
produces a low rate of error. Logue did not explain 
that three years was the necessary time period to 
avoid creating a rate which relied too heavily on an 
outlying number, for example. … Logue did not 
provide any scientific explanation in his report as to 
why the MBMA statistics were an adequate bench 
mark for the Debtors’ statistics. ” 
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3. Recent Developments 

Certiorari Denied 

SQM North America Corp. v. City 
of Pomona, 750 F.3d 1036 (9th 
Cir. 2014) 

  

Whether alleged flaws in an 
expert’s analysis go to the weight 
of the evidence or to admissibility. 
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Weight 

9th Circuit – SQM North America 

 

8th Circuit – Johnson v. Mead 
Johnson & Co., 754 F. 3d 557 (8th 
Cir. 2014). 

 

7th Circuit – Manpower, Inc. v. 
Ins. Co. of Pa., 732 F.3d 796 (7th 
Cir. 2013). 
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Weight 
“A more measured approach to an 
expert’s adherence to 
methodological protocol is 
consistent with the spirit of 
Daubert and the Federal Rules of 
Evidence:  there is a strong 
emphasis on the role of the fact 
finder in assessing and weighing 
the evidence.” 

SQM North America 
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Weight 

 

“[O]nly a faulty methodology or 
theory, as opposed to imperfect 
execution of laboratory 
techniques, is a valid basis to 
exclude expert testimony.” 

SQM North America 
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Admissibility 

2nd Circuit – Amorgianos v. Nat’l R.R. 
Passenger Corp., 303 F.3d 256, 265-70 (2nd 
Cir. 2002). 
 
3rd Circuit – In re Paoli Railroad Yard PCB 
Litigation, 35 F.3d 717 (3rd Cir. 1994). 
 
6th Circuit – Tamraz v. Lincoln Elec. Co., 
620 F.3d 665, 670 (6th Cir. 2010). 
 
10th Circuit – Att’y Gen’l of Okla. V. Tyson 
Foods, Inc., 565 F.3d 769, 779 (10th Cir. 
2009) 
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Admissibility 

“[A]ny step that renders the 
analysis unreliable under the 
Dauber factors renders the 
expert’s testimony inadmissible, 
… whether the step completely 
changes a reliable methodology or 
merely misstates the 
methodology.” 

In re Paoli Railroad Yard PCB 
Litigation, 35 F.3d at 745. 
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Recent Developments 

Ghost writing expert reports 

 
Whole Women’s Health v. David 
Lakey, 46 F.Supp.3d 673 (W.D. Tex. 
2014). 

 

Planned Parenthood Southeast, Inc. v. 
Luther Strange, 33 F.Supp.3d 1381 
(M.D. Ala. 2014). 

 

Numatics Inc. v. Balluff Inc., 66 
F.Supp.3d 934  (E.D. Mich. 2014). 
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Examination techniques 

 

 

 

Grill the opposing expert about the 
process he/she used when preparing 

his/her report. 
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Work Product Protection 

Rule 26(b)(4) 

(B) Trial-Preparation Protection for Draft Reports or Disclosures. Rules 
26(b)(3)(A) and (B) protect drafts of any report or disclosure 
required under Rule 26(a)(2), regardless of the form in which the draft 
is recorded. 

(C) Trial-Preparation Protection for Communications Between a Party's 
Attorney and Expert Witnesses. Rules 26(b)(3)(A) and (B) protect 
communications between the party's attorney and any witness 
required to provide a report under Rule 26(a)(2)(B), regardless of the 
form of the communications, except to the extent that the 
communications: 

 (i) relate to compensation for the expert's study or 
testimony; 

 (ii) identify facts or data that the party's attorney provided 
and that the expert considered in forming the opinions to be 
expressed; or 

 (iii) identify assumptions that the party's attorney provided 
and that the expert relied on in forming the opinions to be expressed. 
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Recent Developments 

Expert Errors and Methodology 
 

EEOC v. Freeman, 778 F.3d 463 (4th Cir. 2015). 

 

Lilly v. Harris-Teeter Supermarket, 720 F.2d 326 
(4th Cir. 1983). 

 

Bricklayers & Trowel Trades Int’l Pension Fund 
v. Credit Suisse Secs. (USA) L.L.C., 752 F.3d 82, 
92 (1st Cir. 2014). 

 

Brown v. Burlington N. Santa Fe Ry Co., 765 F.3d 
765, 773 (7th Cir. 2014). 
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Expert Errors and Methodology 

 United States v. Griffin 
Industries, Inc., CR 303-20 (S.D. 
Ga. 2004) (Bowen, J.)  

 

 Wrong date on field notes for onsite 
visit 

 Inconsistencies between field notes 
and official report to DOJ re: 

◦ Depths of soil borings 

◦ Types of soils 
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Examination techniques 
Q    Now, let's move to a new topic.  I want to show you what we've marked 
for identification as Exhibit 2.  And I am giving the Judge a copy. 
Now, as a scientist, are these your field notes? 

A    They are.  They're in shorthand.  But they are field notes. 

… 

Q    Did Dan Parham, your assistant, write 4 to 8 in the handwritten field 
notes? 

A    It looks like a 4/8. 

Q    But you typed 4/6 in your official report; didn't you? 

A    I could have misread it. 

Q    Well, how about this one.  Did he write 8/1? 

A    Yep. 

Q    And did you type 7/1? 

A    Yeah.  And I found some errors. 

Q    Okay.  So you did make some errors? 

A    Yes. 
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Recent Developments 

 

“Boot-strapping” 

 

James v. Ruiz, 440 N.J.Super. 45 
(2015). 
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Recent Developments 

 

“Hot-tubbing” 

 
United States District Court 
Judge Jack Zouhary 
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Vigilance 

Extensive preparation and 
constant awareness of your 
potential vulnerabilities are 

the key to avoiding and 
surviving a Daubert challenge. 
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The Scourge of Ipse Dixit 

  
John Lockett 

jlockett@mmmlaw.com 
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John Lockett 
Morris, Manning & Martin, LLP 

John Lockett is a commercial litigator 
specializing in high-stakes, situation-
specific disputes.  He has significant 
experience representing members of the 
real estate, financial services, heavy 
equipment and technology industries.  
He has developed a particular expertise 
in pursuing fraudulent transfer claims 
on behalf of creditors. Mr. Lockett’s 
practice is national in scope, and he 
routinely handles cases and arbitrations 
around the United States.  
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“Ipse Dixit” Defined 
  

• Literally, “he himself said it” 

• Something asserted but not proved 

• An unproven assertion resting on the bare 
authority of some speaker 

• A dogmatic statement 

• “Because I said so” 
 

 
See, e.g., United States v. Alabama Power Co., 730 F.3d 1278, 1285 n.6 
(2013); ePlus, Inc. v. Lawson Software, Inc., 764 F. Supp. 2d 807, 813 
(E.D. Va. 2011). 
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The prohibition on ipse 
dixit testimony concerns 
the methodology used by 
the expert ― not the 
expert’s qualifications. 
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Robert S. Stachon v. Dock W. 
Woodward, Jr., No. 2:12-cv-
440, 2015 WL 5692109, at *2 
(N.D. In. Nov. 10, 2015) 

 “An expert who invokes my expertise rather than 
analytic strategies widely used by specialists is not an 
expert as Rule 702 defines that term.”   
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Alsip v. Wal-Mart Stores 
East, LP, No. 14-476-GM-M, 
2015 WL 7013546, at *4 
(S.D. Al. Nov. 12, 2015) 
 “If Admissibility could be established merely by the ipse 

dixit of an admittedly qualified expert, the reliability 
prong would be, for all practical purposes, subsumed by 
the qualification prong.” 
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Paramount Media Group, Inc. 
v. Village of Bellwood, No. 13-
c-3994, 2015 WL7008132, at *3 
(N.D. Il. Nov. 10, 2015) 

 “An impressive resume is not a guarantor of relevancy.  
A court must ensure that the expert testimony at issue 
both rests on a reliable foundation and is relevant to the 
task at hand.” 

 “Stephen Hawking would be a stunning witness in a 
case involving theoretical physics, but would never see 
the light of day in an accounting malpractice case.”   
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Experience alone usually is 
not an adequate foundation. 

“[A] district judge asked to admit 
scientific evidence must determine 
whether the evidence is genuinely 
scientific, as distinct from being 
unscientific speculation offered by a 
genuine scientist.”   

Rosen v. Ciba-Geigy Corp., 78 F.3d 316, 
318 (7th Cir. 1996) (Posner, J.)  
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Experience alone usually is 
not an adequate foundation. 
• No per se rule against relying primarily on 
experience. 

• But if an witness will rely primarily on 
experience, the witness must explain:  

•(1) how that experience leads to the 
conclusion reached;  

•(2) why that experience is a sufficient basis 
for the opinion; and  

•(3) how that experience is reliably applied to 

the facts.  
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Example #1: Reliance on 
experience alone 
United States v. Frazier, 387 F.3d 1244 (11th Cir. 2004) (en banc) 

 Defendant accused of kidnapping and repeatedly raping victim. 

 Defendant denied having sex with the victim and offered 
testimony from forensic investigator that if sexual intercourse 
had occurred, it “would be expected” that hair and body fluids 
would have been recovered; however, no incriminating hairs or 
fluids were recovered. 

 Expert claimed that his opinion was based on his experience and 
on various texts; however, he identified only a single 
investigation he worked on in which hair evidence was recovered, 
and he was unable to “offer any hard information concerning the 
rates of transfer of hair or fluids during sexual conduct.”  38 F.3d 
at 1265. 

 Eleventh Circuit affirmed exclusion of opinion because the 
forensic investigator failed to establish that his opinion was 
methodologically reliable or sound. 
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Example #2: Reliance on 
experience alone 
 

Oddi v. Ford Motor Co., 234 F.3d 136 (3d. Cir. 2000).  

 Crashworthiness case in which Plaintiff suffered catastrophic 
injuries after truck wreck. 

 Plaintiff’s expert testified that Plaintiff’s injuries were the 
result of design defect in truck bumper. 

 Based his opinion on his own “experience” and “training”, but 
conducted no testing and was unable to identify any 
particular literature to support his opinion. 

 “Although there may be some circumstances where one’s 
training and experience will provide an adequate foundation 
to admit an opinion and furnish the necessary reliability to 
allow a jury to consider it, this is not such a case.” 
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An extreme example 

Cooper v. Marten Transport, Ltd., No. 13-10920, 
2013 WL 5381152 (11th Cir. Sept. 27, 2013) 

 Plaintiffs hired biomechanical engineer to testify 
that a truck collision caused their injuries. 

 Engineer had over 40 years’ experience and had 
published extensively. 

 Opinion excluded because his methodology was 
confined to 5 hours reviewing case materials, and 
conducted no testing. 

 Plaintiff had preexisting injury and pain and expert 
relied on ipse dixit  temporal connection  between 
collision and “new” pain for opinion that “new” 
pain was caused by collision. 
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Differential Diagnosis 

Common to see expert’s rely on ipse dixit in 
explaining causation in product liability and 
medical malpractice cases when employing 
differential diagnosis   
 Akin to process of elimination:  the expert 

determines the possible causes for the 
patient’s symptoms and eliminates each 
cause until one remains. 

 Differential diagnoses requires that the 
expert “rule in” potential causes and then 
“rule out” others.   
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Example: Failure to “rule in” 
the purported cause 
Hendrix v. Evenflo Co., 609 F.3d 1183 (11th Cir. 2010) 

 Plaintiff alleged that a car seat manufactured by the 
defendant failed to protect her infant son in a car crash, and 
that as a result of injury to his brain, the child developed 
autism.  

 Plaintiff’s experts used differential diagnosis to conclude that 
the child’s autism was caused by head and spinal injuries the 
child suffered in the crash. 

 Experts excluded because they failed to show how brain 
injuries could ever be a cause of autism—i.e., the expert ruled 
in brain injury as a cause of autism based on ipse dixit.  

 Purported basis of expert’s opinion was medical textbooks 
and studies.  After exhaustive review of literature, court 
concluded that it did not support the reliability of the opinion.  
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Example: Failure to “rule out” 
other potential causes 
Guinn v. Astrazeneca Pharm. LP, 602 F.3d 1245 (11th Cir. 2010) 

 Plaintiff retained expert to opine that a drug manufactured by the 
defendant caused her to gain weight and caused the onset of 
diabetes. 

 Plaintiff had numerous risk factors for diabetes when she started 
taking the drug, including her age, battles with obesity throughout 
her life, a sedentary lifestyle, a poor diet, and a family medical 
history of health problems. 

 Expert determined that the drug caused the plaintiff’s weight gain 
based solely on medical literature showing that the drug can cause 
weight gain and the fact that the plaintiff gained weight after taking 
the drug (i.e., general causation).  

 Expert did nothing, however, to rule out other factors that may have 
caused diabetes (i.e., specific causation).  She further conceded that 
she could not rule out the drug any more than she could any other 
risk factors.   
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Example: Assuming facts not 
in evidence 
Southern Grouts & Mortars, Inc. v. 3M Co., 575 F.3d 1235 (11th 
Cir. 2009) 

 Plaintiff-owner of the trademark Diamond Brite, alleged that 3M 
cybersquatted on the diamondbrite.com domain name. 

 To show that 3M had a bad faith intent to profit from the domain 
name, the plaintiff hired an expert to testify that 3M had the ability 
through the domain name to monitor the viability and value of 
internet traffic and see where the hits were coming from, all of which 
could be used to determine strategic commercial information.   

 The expert based his opinion primarily on the ability 3M to log and 
analyze statistics from its servers – despite the fact there was no 
evidence that 3M actually did this. 

 Opinion excluded because it was connected to the data only by “ipse 
dixit assertion” regarding what expert assumed 3M did.  575 F.3d at 
1245.  
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Example: Danger of unfounded and 
unexplained assumptions   

Kipperman v. Onex Corp., 411 B.R. 805 (N.D. Ga. 2009) 

 Plaintiff hired an expert to testify that a debtor was insolvent at a 
specific time. 

 Due to numerous deficiencies, the court excluded plaintiff’s expert’s 
opinions and granted summary judgment to defendants on the 
majority of claims. 

 The expert’s opinions failed the “fit” test and thus were unreliable: 

◦ 1.) Testimony was not based on sufficient facts and data. 

 Expert could not explain why he chose certain facts, data, and 
variables on which to base his opinions. 

◦ 2.) Testimony was not the product of reliable principles and 
methods. 

 Expert’s opinion was based on a subjective judgment call and 
was not capable of being tested. 

 Expert’s methodology had no support in the expert’s field of 
expertise or in any relevant article or treatise.  
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Kipperman v. Onex Corp., cont’d 

◦ 3.) The expert failed to apply the principles and methods reliably 

to the facts of the case.  

  “An expert who applies a principled model but uses 
unprincipled variables in that model is akin to a magician who 
creates a distraction so the audience cannot see what he is 
really doing.”  411 B.R. at 848.  

 Additional Problems 

◦ Expert was not qualified to testify on certain subjects. 

◦ Plaintiff failed to account for the possibility of a Daubert 
challenge. 

 Some subjects do not require expert testimony. 

 Ask yourself: If you rely solely on your expert to establish an 
issue, what will you be left with if your expert is excluded?  

 The plaintiff in Kipperman put forth no additional evidence of 
insolvency,  and the court had no choice but to grant the 
defendants’ summary judgment motion.  
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Example: Establishing 
Standard of Care & Breach 
Anderson v. Atlanta Gas Light Co., 2013 WL 
6052730 (Ga. Ct. App. Nov. 18, 2013). 

 Plaintiffs injured in mobile home explosion that 
resulted from accumulation of natural gas.  

 Plaintiffs offered expert on applicable standard of 
care and that gas company breached the standard 
by failing to place a lock or a warning sticker on a 
master meter and failing to train mobile home 
park’s landlord as a master meter operator. 

 Court excluded testimony and granted summary 
judgment to gas company. 
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Anderson v. Atlanta Gas 
Light Co., cont’d 
 Held that expert’s opinions were inadmissible because 

they were based solely on his own assertions and 
unsupported by Daubert factors or any other reasonable 
reliability criteria. 

◦ Failed to cite any treatise or authority to support 
contentions. 

◦ Failed to demonstrate that similar companies meet 
the standard of care that he advocated. 

◦ Failed to show that gas company violated any statutes 
or regulations.  Court further noted that the a 
regulatory agency concluded that there was no 
violation of standards. 

◦ No experience with warnings on natural gas meters, 
locks on such meters, or master meter operators. 
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 Key Points:  

 To the extent possible, avoid ipse dixit 
testimony by your experts at all costs. 

 If you must rely on ipse dixit, make sure 
your expert can point to numerous, 
documented examples in his career where 
the assertion has been correct. 

 If you see other side’s expert relying on ipse 

dixit, move to exclude.  
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