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Overview

 Rule 23(f) – The Fundamentals
 Standards of Review for Granting a Rule 23(f) 

Appeal
 Real World: Statistics & Likelihood of Success
 Practice Tips For Opposing Rule 23(f) Motions
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Fed. R. Civ. P. 23(f) – The Fundamentals

 Fed. R. Civ. P. 23(c)(A) provides:
– “At an early practicable time after a person sues or is 

sued as a class representative, the court must determine 
by order whether to certify the action as a class action.”

 Certification orders are not final orders under 
28 U.S.C. § 1291
– Coopers & Lybrand v. Livesay, 437 U.S. 463 (1978)
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The Adoption of Rule 23(f)

Prior to Rule 23(f)’s adoption in 1998, parties had 
limited options:
1. Seek permission from the district court to file an 

appeal under 28 U.S.C. § 1292(b)
2. File a mandamus action under 28 U.S.C. § 1651
3. Wait to appeal a final judgment, 28 U.S.C. §1291
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Fed. R. Civ. P. 23(f)

A court of appeals may permit an appeal from an order granting or denying class-
action certification under this rule, but not from an order under Rule 23(e)(1) [notice 
to the class]. 

A party must file a petition for permission to appeal with the circuit clerk within 14 
days after the order is entered or within 45 days after the order is entered if any 
party is the United States, a United States agency, or a United States officer or 
employee sued for an act or omission occurring in connection with duties 
performed on the United States’ behalf.

An appeal does not stay proceedings in the district court unless the district judge or 
the court of appeals so orders.
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Key differences between Rule 23(f) and §1292(b) appeal:

 Rule 23(f) does not require district court certification
 Rule 23(f) does not require that the district court order 

“involve a controlling question of law as to which there is 
substantial ground for difference of opinion and that an 
immediate appeal from the order may materially advance 
the ultimate termination of the litigation”
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Fed. R. Civ. P. 23(f), cont.

 The appeals are interlocutory 

 Permissive – courts of appeals have discretion to take appeal or not

 Stays are not automatic
– Should seek stays from the district court

– Should seek stays from the court of appeals (Blair v. Equifax Check Servs., Inc., 181 F.3d 832, 
835 (7th Cir. 1999): “probability of error in the class certification ruling must be high enough that 
the costs of pressing ahead in the district court exceed the costs of waiting”)
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Equitable Tolling Does Not Extend 14-Day Window

Nutraceutical Corp. v. Lambert, 139 S. Ct. 710 (2019)
 After decertification order, district court provided plaintiff 20 days to 

file motion for reconsideration
 Motion for reconsideration was filed 20 days later; ultimately denied
 Plaintiff then filed Rule 23(f) petition within 14 days of the order 

denying the motion to reconsider
 Supreme Court held that the 14-days is a “non-jurisdictional claim-

processing rule,” which can be waived or forfeited
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Nutraceutical Corp., cont.

 Here, there was no waiver; “clear intent to compel rigorous 
enforcement of Rule 23(f)’s deadline, even where good cause 
for equitable tolling might otherwise exist.” Rule 23(f) “is not 
subject to equitable tolling.”
 Open issues: (1) What about a motion to reconsider filed 

within the 14-day window? (2) What if the district court mislead 
the appealing party? (3) Is an order denying reconsideration 
itself appealable under Rule 23(f)?
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Voluntary Dismissal After Refusal to Certify

Microsoft  Corp. v. Baker, 137 S. Ct. 1702 (2017)
 Issue: Whether a federal court of appeals has jurisdiction 

to review an order denying class certification after the 
named plaintiffs voluntarily dismiss their claims with 
prejudice.

 Holding: Voluntary dismissal is not a final decision under 28 
U.S.C. § 1291 that gives rise to appellate jurisdiction 
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Standards of Review
Circuit Court Standards 
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The Basics

The Courts of Appeals have announced different tests (at least 

nominally). But what do they agree on?

• “Death knell” and “reverse death knell” cases warrant close scrutiny.

– Death knell: named plaintiff’s claim is too small to justify the 

expense of litigation.

– Reverse death knell: class certification can pressure the defendant 

to settle, regardless of the merits.

• But ultimately, review is always discretionary.
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Blair v. Equifax Check Servs. (7th Cir.)

First court to explore Rule 23(f) in depth. Three-factor analysis:

1. Death knell case: review may be warranted if plaintiff also has a 

“solid argument in opposition to the district court’s decision.”

2. Reverse death knell: review may be appropriate if the district court’s 

ruling is also “questionable.”

3. Fundamental question of class action jurisprudence: sometimes an 

appeal is appropriate “to facilitate the development of the law,” even 

if the district court’s decision is correct.
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Prado-Steiman ex rel. Prado v. Bush (11th Cir.)

The following year, the 11th Circuit announced five “guideposts” for Rule 

23(f):

1. Is the case a death knell or reverse death knell case?

2. Does the petition show a “substantial weakness in the class 

certification decision, such that the decision likely constitutes an 

abuse of discretion”?

3. Would an appeal address an “unsettled legal issue that is important 

to the particular litigation and important in itself”?

4. What is the status of the case at the district court?

5. Will future events—like settlement—make “immediate appellate 

review more or less appropriate”?
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Other Variations

Sumitomo Copper Litig. v. Credit Lyonnais Rouse Ltd. (2d, 3d Cirs.)

• Death knell/reverse death knell plus “substantial showing that the district 

court’s decision is questionable.”

• Or, district court’s decision implicates a “compelling” legal question.

• These standards will “rarely” be met.

In re Lorazepam/Chamberlan v. Ford Motor Co. (D.C., 9th, 10th Cirs.)

• Death knell/reverse death knell.

• Need to resolve an “unsettled and fundamental issue of law.” 

• District court’s decision is “manifestly erroneous.”

• Review should be granted “rarely when a case does not fall within one of 

these three categories.”
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Other Variations, Continued

In re Delta Air Lines (6th Cir.): Adopts Prado’s flexible approach, with two 

exceptions.

• Novel question of law does not need to be important both to litigation 

and in general.

• Abuse of discretion alone is not a reason for review.

What about the 5th and 8th Circuits? 

• Neither has expressly adopted standards.
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Questions?
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The Real World:  
Statistics and likelihood of success

How frequently does the court of appeals grant review?
All Jurisdictions (2013-2017)
◦Overall:  25% granted
◦For Plaintiffs: 21%      
◦For Defendants: 27%
◦Of those granted, the court of appeals affirmed 46% of 

the lower court rulings
Ninth Circuit (2017-19):  
◦Overall:  22% granted
◦For Plaintiffs: 33%      
◦For Defendants: 14%
◦A greater disparity than in the past.
◦Of those granted, the court of appeals affirmed 66% of 

the lower court rulings



Opposing motions for appellate review 
of class certification

Avoid detailed factual disputes.
Instead:
 Concentrate on the lower court’s adherence to accepted 

legal standards, citing case law.
 Explain how the lower court’s application of those 

standards “fell within the range of permissible decisions.”  
Again, cite case law.

 Focus the Court on the benefits of aggregate litigation.



“Reverse Death Knell” Strategies

Rule 23(f) is meant to prevent un-merited settlement pressure, not to 
undermine settlement pressure generally.

 In the first case to address the standard of review for Rule 23(f) petitions, 
Blair v. Equifax Check Servs., Inc., 181 F.3d 832, 834-35 (7th Cir. 1999), 
Judge Easterbrook explained that the concern is to prevent a perverse 
“interaction of procedure with the merits” in which class certification “put 
considerable pressure on the defendant to settle, even when the plaintiff's 
probability of success on the merits is slight.”

 “[I]n a mirror image of the death-knell situation, when the stakes are large 
and the risk of a settlement or other disposition that does not reflect the 
merits of the claim is substantial, an appeal under Rule 23(f) is in order.” Id.

 Pre-certification success on the merits should reduce (or even eliminate) these 
risks.

 Any post-certification settlement in such circumstances is more likely to be 
simply efficient litigation. 



“Reverse Death Knell” Strategies, cont.

Blair: “when the stakes are large and the risk of  a settlement or other disposition 
that does not reflect the merits of  the claim is substantial, an appeal under Rule 
23(f) is in order.” At 835.
While, as Judge Easterbrook observed, “[m]any corporate executives are unwilling 
to bet their company that they are in the right in big-stakes litigation,” at 834,  a 
Petitioner must back his words with supporting data.
The Petitioner must present evidence that it is financially unable to continue to 
litigate this case through trial and final appeal, if  any, or that doing so would “run 
the risk of  ruinous liability.” Fed.R.Civ.P. 23, Advisory Committee Notes to 1998 
Amendments, Subdivision (f).
Chamberlan v. Ford Motor Co., 402 F.3d 952, 960–61 (9th Cir. 2005)(23(f) petition for 
review denied despite defendant manufacturer’s contention that it faced “immense 
pressure” to settle class action, but “made no showing that it lacks the resources to 
defend this case”...  or that doing so would “run the risk of  ruinous liability.”
 Blair is additionally quoted in In re Sumitomo Copper Litig., 262 F.3d 134, 138 (2d 
Cir. 2001) for the proposition that the appellate court must “tak[e] into account the 
discretion the district judge possesses in implementing Rule 23, and the 
correspondingly deferential standard of  appellate review.”



Questions?
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