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What We Will Cover At Today’s Webinar

I. Issue Classes Under Rule 23(c)(4)

II. Key Decisions Interpreting Rule 23(c)(4)

III. A Textual Analysis Of Rule 23(c)(4)

IV. Trying A Rule 23(c)(4) Issue Class Action



The Emergence Of Issue Classes Under Rule 23(c)(4)
• Rule 23(c)(4): “Particular Issues. When appropriate, an action may be 

brought or maintained as a class action with respect to particular issues.”
• An Issue Class refers to breaking down a discrete aspect of a class action 

lawsuit into smaller, more specific classes or issues.
• Strategic Uses Of Rule 23(c)(4)
• Reduces pressure sometimes put on the Court and the Defendant during a 

large class action
• Highlights individual issues, which can assist in identifying “case drivers” on 

both sides of a class action
• Enables Plaintiffs’ counsel to “certify something,” so as to increase settlement 

pressure



The Emergence Of Issue Classes Under Rule 23(c)(4)
• Potential Grey Areas

– An issue class can often clash with the predominance test found in Rule 23(b)(3):
“The court finds that the questions of law or fact common to class members predominate over any 
questions affecting only individual members, and that a class action is superior to other available 
methods for fairly and efficiently adjudicating the controversy. The matters pertinent to these 
findings include:

 (A) the class members’ interests in individually controlling the prosecution or defense of 
separate actions;

 (B) the extent and nature of any litigation concerning the controversy already begun by or 
against class members;

 (C) the desirability or undesirability of concentrating the litigation of the claims in the 
particular forum; and

 (D) the likely difficulties in managing a class action”



Key Court Decisions On Issue Class Certification
• In Re Rhone-Poulenc Rorer, Inc., 51 F.3d 1293 (7th Cir. 1995)

– Judge Posner of the 7th Circuit wrote the first major opinion on the use of 
issue certification, promoting its usage in class actions

• McReynolds v. Merrill Lynch, 672 F.3d 482 (7th Cir. 2012)
– 7th Circuit certified an issues class after Wal-Mart v. Dukes

• Valentino v. Carter-Wallace, Inc., 97 F.3d 1227 (9th Cir. 1996)
– 9th Circuit approves certification of an issue class, encouraging District 

Courts to consider the option of Rule 23 (c)(4)



Walmart Stores, Inc. v. Dukes, 564 U.S. 338 (2011)

• One of the most important decisions regarding class actions 
ever; decided by the Supreme Court in 2011. 

• Involved a group of women alleging a wage gap based on 
gender discrimination, who were trying to represent a class of 
over 1.5 million female Walmart employees. 

• In a 5-4 decision, the Supreme Court decided that the group 
of women could not represent the largest attempted 
employment discrimination class case in history. 

• Implications on issue certification



Key Decisions Interpreting 
Rule 23(c)(4)



• Broad View (Majority Approach)
o Second, Fourth, Sixth, Seventh, and Ninth Circuits interpret Rule 23(c)(4)

broadly and will certify an issue class even if the claim as a whole does not
satisfy Rule 23.

o The First, Tenth, and Eleventh Circuits appear to agree

• Functional Analysis
o Third and Eighth Circuits

• Narrow(-ish) View
o Fifth Circuit



Majority View:
Broad Approach



Ninth Circuit
• Valentino v. Carter-Wallace, Inc., 97 F.3d 1227, 1234 (9th Cir. 1996)

• Avilez v. Pinkerton Gov't Servs., 596 Fed. Appx. 579 (9th Cir. Cal. 2015)

o “We need not decide whether these subclasses, as modified, would satisfy the
predominance requirement of Rule 23(b)(3).”

• Rahman v. Motts LP, No. 15-15579, 2017 WL 2858805 (9th Cir. July 5,
2017)

o “Certification of an issues class under Rule 23(c)(4) is ‘appropriate’ only if it
‘materially advances the disposition of the litigation as a whole.’”



Second Circuit
• In re Nassau Cnty. Strip Search Cases, 461 F.3d 219 (2d Cir. 2006)

o Permitting issue certification “regardless of whether the claim as a
whole satisfies Rule 23(b)(3)’s predominance requirement

• Adkins v. Morgan Stanley, 656 Fed. Appx. 555 (2d Cir. 2016)

o Affirming the district court’s conclusion that plaintiffs failed to
satisfy the typicality requirement of 23(a)(3) and predominance
requirement of 23(b)(3) where:



Seventh Circuit
• McReynolds v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 672 F.3d 482

(7th Cir. 2012), abrogated on other grounds

o Issue of whether employer's policies had a disparate impact on African–
American employees was appropriate for class-wide treatment.

• Pella Corp. v. Saltzman, 606 F.3d 391, 394 (7th Cir. 2010)

o “A district court has the discretion to split a case by certifying a class for some
issues, but not others, or by certifying a class for liability alone where damages
or causation may require individualized assessments.”

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027195489&pubNum=0000506&originatingDoc=I8d945790892311e8a5b89e7029628dd3&refType=RP&fi=co_pp_sp_506_491&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_491
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022082310&pubNum=0000506&originatingDoc=I8d945790892311e8a5b89e7029628dd3&refType=RP&fi=co_pp_sp_506_394&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_394


Fourth Circuit
• Gunnells v. Healthplan Servs., Inc., 348 F.3d 417, 441 (4th Cir.

2003)
o Noting that courts may employ Rule 23(c)(4) to certify a class as to one

claim even though all of the plaintiffs' claims, taken together, do not
satisfy the predominance requirement

• Parker v. Asbestos Processing, LLC, 2015 WL 127930 (D.S.C.
2015)
o Gunnells appears “to follow the practice of the Second, Seventh, and

Ninth Circuits”



Sixth Circuit

• Martin v. Behr Dayton Thermal Products LLC, 896 F.3d 405 (6th Cir.
2018), cert. denied

o “A requirement that predominance must first be satisfied for the entire
cause of action would undercut the purpose of Rule 23(c)(4) and nullify its
intended benefits.”



First and Tenth Circuits

• Tardiff v. Knox Cnty., 365 F.3d 1, 7 (1st Cir. 2004)

• Holding predominance was not defeated merely by the need for
individualized damage decisions where there were still disputed common
issues as to liability

• Wallace B. Roderick Revocable Living Trust v. XTO Energy, Inc., 725
F.3d 1213, 1220 (10th Cir. 2013)

• After Comcast, class certification under Rule 23(c)(4) remains one way "to
preserve the class action model in the face of individualized damages"



Eleventh Circuit

• Williams v. Mohawk Ind., Inc., 568 F.3d 1350 (11th Cir. 2009)
• “It is possible to create hybrids in given cases. Since in theory there should be no hard

requirement that (b)(2) be mutually exclusive, and since subpart (c)(4)(A) allows an
action to be maintained ‘with respect to particular issues,’ the fact that damages are
sought as well as an injunction or declaratory relief should not be fatal to a request for a
(b)(2) suit, as long as the resulting hybrid case can be fairly and effectively managed.”



Minority Approach:
Functional Analysis



Third Circuit
• Gates v. Rohm & Haas, 655 F.3d 255, 272 (3d Cir. 2011)

o Declined to “join[] either camp in the circuit disagreement”
o Adopted a multi-factor balancing test (ALI):

• the type of claim(s) and issue(s);
• complexity of the case;
• efficiencies to be gained in light of realistic procedural alternatives;
• substantive law including choice-of-law and carving at the joint;
• constitutional and statutory rights of class members and defendant(s);
• preclusion or lack thereof;
• fairness;
• the risk subsequent triers of fact will need to reexamine evidence and findings

from resolution of the common issue(s).



Third Circuit

• Russell v. Educ. Comm’n of Foreign Med. Graduates, 15 F.4th 259 (3d
Cir. 2021)

• “Rule 23(a) and Rule 23(b) decide if the proposed issues can be brought or
maintained as class actions, while the Gates factors determine whether they
should.”

• District courts must ask three questions:

• Does the proposed issue class satisfy the four prerequisites in Rule 23(a)?

• Does the proposed issue class fit within a Rule 23(b) category?

• If so, is certifying the issue class appropriate under the Gates factors?



Eighth Circuit
• In re St. Jude Medical, Inc., 522 F.3d 836, 841 (8th Cir. 2008)

o Recognizing the circuit split but declining to adopt an approach because “limited 
class certification would do little to increase the efficiency of the litigation”



Minority Approach: 
Narrow View



Fifth Circuit

• Castano v. Am. Tobacco, 84 F.3d 734, 745 n.21 (5th Cir. 1996)

o Rule 23(c)(4) is considered a “housekeeping” mechanism available to the 
district court to sever common issues for a class trial, “not a vehicle to 
facilitate certification.”

o “A district court cannot manufacture predominance through the nimble 
use of subdivision (c)(4).” 



Post-Comcast Fifth Circuit

• In re Deepwater Horizon, 739 F.3d 790 (5th Cir. 2014)
o Signals a retreat from the Court’s earlier narrow view

o Noting that “predominance [in this case] was not based on 
common issues of damages but on numerous common issues of 
liability”

o Expressing no concern that “determinations on liability and 
damages [were] bifurcated” in accordance with Rule 23(c)(4)

o No cite to or discussion of Castano



A Textual Analysis of Rule 
23(c)(4)

Tim E. Congrove

III



“We’re all textualists now.”

- Justice Elena Kagan

ELENA KAGAN, ASSOC. JUSTICE OF THE U.S. SUPREME COURT, THE SCALIA LECTURE AT HARVARD LAW SCHOOL, (NOV. 17,  2015),  
HTTP: / /TODAY.LAW.HARVARD.EDU/ IN-SCALIA-LECTURE-KAGAN-DISCUSSES-STATUTORY-INTERPRETATION



Textual Analysis of Rule 23(c)(4)

• Textualism – interpreting laws or rules based on their text
(understood in context) rather than on the presumed policies,
purposes, or intentions behind them – has grown increasingly
influential in the courts over the past several decades.

• Text-based arguments regarding issue classes under Rule
23(c)(4) may be more successful now than in previous
decades.



No “Elephants in Mouseholes”

• As Justice Scalia said in the statutory interpretation context,
“Congress ‘does not alter the fundamental details of a
regulatory scheme in vague terms or ancillary provisions—it
does not, one might say, hide elephants in
mouseholes.’”  E.P.A. v. EME Homer City Generation, L.P.,
572 U.S. 489, 528 (2014) (Scalia, J. dissenting).

• This principle holds true for interpretation of the Federal
Rules of Civil Procedure.



Overview of Rule 23

• “The class action is ‘an exception to the usual rule that litigation is
conducted by and on behalf of the individual named parties only.’”
Comcast Corp. v. Behrend, 569 U.S. 27, 33 (2013).

• To fall within the class action “exception,” a plaintiff must prove that a
case meets the requirements of 23(a), and “must also satisfy through
evidentiary proof at least one of the provisions of Rule 23(b).” Id.

• “Courts must conduct a rigorous analysis to determine whether” the
requirements for class certification in Rule 23 have been satisfied.
Comcast, 569 U.S. at 35.



Structure of Rule 23

• Subsection (a) provides the basic requirements for all class actions: numerosity,
commonality, typicality, and adequacy.

• Subsection (b) sets forth the three categories of class actions.

• Subsection (c) covers a variety of housekeeping rules, such as certification
orders, notice, judgments, issue classes and subclasses.

• Subsection (d) provides rules for “conducting the action.”

• Subsection (e) provides rules for settlement

• Subsection (f) addresses appeals.

• Subsection (g) addresses class counsel.

• Subsection (h) addresses attorney fees.



Structure of Rule 23

• Subsections (a) and (b) provide the core framework of
Rule 23.

• Subsection (a) contains four requirements:

• Numerosity: “the class is so numerous that joinder of all members is impracticable”

• Commonality: “there are questions of law or fact common to the class”

• Typicality: “the claims or defenses of the representative parties are typical of the
claims or defenses of the class” and

• Adequacy: “the representative parties will fairly and adequately protect the interests
of the class.”



Subsection (b)

• Subsection (b) sets forth the three categories of class
actions allowed under Rule 23.



Subsection (b)(1)

• Rule 23(b)(1) covers a very limited category of cases where
“individual adjudications would be impossible or
unworkable.”  Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338,
361 (2011).  For example, cases involving limited funds.  See
Fed. R. Civ. P. 23, advisory committee notes.



Subsection (b)(2)

• (b)(2) applies where “final injunctive relief or corresponding
declaratory relief is appropriate respecting the class as a
whole.”

• “The key to the (b)(2) class is ‘the indivisible nature of the
injunctive or declaratory remedy warranted—the notion that the
conduct is such that it can be enjoined or declared unlawful only as to all
of the class members or as to none of them.’  In other words, Rule
23(b)(2) applies only when a single injunction or declaratory judgment
would provide relief to each member of the class.”  Wal-Mart, 564 U.S.
at 360–61.



Subsection (b)(2)

• (b)(2) applies where “final injunctive relief or corresponding
declaratory relief is appropriate respecting the class as a
whole.”

• “While 23(b)(2) class actions have no predominance or superiority
requirements, it is well established that the class claims must be
cohesive.”  Barnes v. Am. Tobacco Co., 161 F.3d 127, 143 (3d Cir. 1998).

• “[T]he cohesiveness requirement of Rule 23(b)(2) is more stringent
than the predominance and superiority requirements for maintaining a
class action under Rule 23(b)(3).”  Ebert v. Gen. Mills, Inc., 823 F.3d
472, 480 (8th Cir. 2016).



Subsection (b)(3)

• (b)(3) applies where “the questions of law or fact common to
class members predominate over any questions affecting
only individual members, and [where] a class action is
superior to other available methods for fairly and efficiently
adjudicating the controversy.”

• (b)(3) “allows class certification in a much wider set of
circumstances [than (b)(1) and (b)(2),] but with greater
procedural protections.”  Wal-Mart, 564 U.S. at 362.



Subsection (b)(3)

• The Supreme Court has referred to the (b)(3)
predominance requirement as a test of “whether proposed
classes are sufficiently cohesive to warrant adjudication by
representation.”  Amchem Prod., Inc. v. Windsor, 521 U.S.
591, 623 (1997).

• However, the cohesiveness requirement for (b)(3) is not as
stringent as for (b)(2).  Barnes, 161 F.3d at 142 (“[A] (b)(2)
class may require more cohesiveness than a (b)(3) class.”).



Subsection (c)(4)

• Pre-2007 version of (c)(4):

“(4) When appropriate (A) an action may with respect to particular issues be brought 
or maintained as a class action, or (B) a class may be divided into subclasses and each 
subclass treated as a class, and the provisions of this rule shall then be construed and 
applied accordingly.” 

Post-2007 version of (c)(4) and (c)(5):

(4) Particular Issues. When appropriate, an action may be brought or maintained as
a class action with respect to particular issues.

(5) Subclasses. When appropriate, a class may be divided into subclasses that are
each treated as a class under this rule.

According to the Advisory Committee Notes, the 2007 amendments 
were “intended to be stylistic only.”



Subsection (c)(4)

• (c)(4) states: “Particular Issues.  When appropriate, an
action may be brought or maintained as a class action with
respect to particular issues.”

• With a (c)(4) issue class, do common question of law or fact
have to predominate ((b)(3)) the entire cause of action, or
merely predominate the issue?



Fifth Circuit: Castano

• “A district court cannot manufacture predominance through the nimble use of
subdivision (c)(4).  The proper interpretation of the interaction
between subdivisions (b)(3) and (c)(4) is that a cause of action, as a
whole, must satisfy the predominance requirement of (b)(3) and that
(c)(4) is a housekeeping rule that allows courts to sever the common issues for
a class trial. Reading rule 23(c)(4) as allowing a court to sever issues until the
remaining common issue predominates over the remaining individual issues
would eviscerate the predominance requirement of rule 23(b)(3);
the result would be automatic certification in every case where there is
a common issue, a result that could not have been intended.”

• Castano v. Am. Tobacco Co., 84 F.3d 734, 745 n.21 (5th Cir. 1996).



Textual Clues

• Several textual clues show the limited interpretation of (c)(4)
is the correct interpretation

• Structure: All class actions must fit within one of the subparts
of subsection (b).  But the expansive reading of (c)(4)
effectively eliminates the predominance requirement in (b)(3).
Common issues virtually always predominate and class
litigation will virtually always be superior for resolving that
common issue.



Textual Clues

• (b)(3)’s superiority requirement is met when a class action is
superior for “adjudicating the controversy.”  This suggests
that the proper focus for (b)(3)’s predominance and
superiority requirements is the entire case or cause of action
(“the controversy”), not just the isolated issue.



Textual Clues

• (c)(4) was previously grouped with what is now (c)(5),
subclasses.  The amendment to divide issue classes and
subclasses into the current (c)(4) and (c)(5) was merely
stylistic.

• Subclasses must each satisfy the requirements of Rule 23(a)
and (b).



Superfluity Argument

• One criticism by courts rejecting the limited view of (c)(4) is
that it would render (c)(4) superfluous.

• The limited view does not render (c)(4) superfluous.  Issue
classes could still be certified so long as the common issue(s)
predominate over individual issues and class litigation is
superior.

• The superfluity principle is not absolute and depends on context.  E.g.,

Marx v. Gen. Revenue Corp., 568 U.S. 371, 385 (2013) (“The canon against surplusage is not an
absolute rule.”); Latiolais v. Huntington Ingalls, Inc., 951 F.3d 286, 294 (5th Cir. 2020) (“The
canon against surplusage yields to context as it expresses courts’ general reluctance to treat
statutory terms as surplusage”).



Superfluity Argument

• The expansive view renders subsection (b) – a key subsection
in Rule 23 – superfluous.

• Cohesiveness is required for each of the categories in
subsection (b).  The expansive view is an end run around the
cohesiveness requirement, allowing class litigation of common
issues even where there is no cohesiveness between the claims
within the class.



No “Elephants in Mouseholes”

• The expansive interpretation of (c)(4) creates a massive
loophole around the requirements of subsection (b) and
dramatically expands the scope of permissible class litigation.
Given (c)(4)’s position – a short provision tucked away in the
housekeeping provisions of subsection (c) – the expansive
interpretation seems an unnatural one.

• The rule drafters were not hiding an “elephant in a
mousehole” in (c)(4).  Cf. EME Homer City Generation, L.P.,
572 U.S. at 528 (Scalia, J. dissenting).



Prof. Laura J. Hines

• “[N]either a textualist nor an intentionalist interpretation of
(c)(4) allows its application as an end-run around (b)(3)’s
predominance requirement.  Indeed, it is utterly ahistorical to
believe that the framers of Rule 23 had the vaguest notion of a
class action that eschewed any obligation to provide a forum
in which class members could adjudicate their claims through
to final judgment. The framers clearly viewed the class action
rule as a joinder device for joining claims, not subparts of
claims.”  Laura J. Hines, Codifying the Issue Class Action, 16
Nev. L.J. 625, 627 (2016).



IV

Trying a Rule 23(c)(4) 

Issue Class Action

James P. Muehlberger



Overall Strategy

 Win the trial

 Lay the groundwork for decertification

 Protect the record on class action, evidentiary,

procedural, and constitutional issues



Need a Trial Plan Order

 Need to know what is being tried, how it is being tried, 
and when it is being tried.

 Typically, common issues will be tried in a Phase I 
common issue trial and the individual issues for the 
named Plaintiffs (e.g., proximate causation, affirmative 
defenses, and damages).

 Defense counsel and plaintiffs’ counsel will frequently 
have far different view on what issues are truly 
common, and a record must be maintained on these 
differences.



Pretrial Motion Practice

 Motions in limine on class-wide opinion testimony

 Motions for absent class member discovery and 

supplemental depositions of class representatives



Jury Selection

 Ideal jurors: in charge and no “herd mentality”

 Potential jurors with class members in family



Opening Statements

 Focus on class action aspects of case

 Failure of class-wide proof

 Focus on typical and adequate class representatives

 Remedy is not appropriate for all class members



Plaintiffs’ Case

 Be wary of class-wide opinion testimony from plaintiffs’

experts –- protect the record

 Cross-examine plaintiffs’ experts on overreaching

opinions and class representatives



Plaintiffs’ Case

 Cross-examination of class representatives

 The class action procedural device cannot change 

substantive law 

 The class may be decertified by the court at any time 

before final judgment



Defendant Case

 Be wary of “all or nothing” opinions from experts

 Experts should focus on class representatives

 Prove different sources of information and awareness

for class members

 Individual factors influence purchasing decision.

 In some instances, the defendant’s expert’s opinion may

be that the issue varies from individual to individual.



Jury Instructions

 Submit and address as early as possible

 Beware of waiver: submit written objections and

alternative instructions and interrogatories

 Beware of class-wide “surprises”



Closing Arguments

 Focus on class action aspects of case

 Typical and adequate class representatives

 Failure of class-wide proof

 Inappropriate remedies



Timothy E. Congrove
tcongrove@shb.com

Gerald L. Maatman, Jr.
GMaatman@duanemorris.com

Jennifer L. Mesko
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