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Rule 23(b)(2) Injunctive Relief Class 
Actions: Recent Decisions and 
Approaches for Plaintiffs and Defendants



Adoption of Rule 23(b)(2) 



• FRCP 23 – 1938 Version

• a. Representation. If persons constituting a class are so numerous as to make it 
impracticable to bring them all before the court, such of them, one or more, as 
will fairly insure the adequate representation of all may, on behalf of all, sue or 
be sued when the character of the right sought to be enforced for or against the 
class is 

• (1) joint, or common, or secondary in the sense that an owner of a primary right refuses to enforce 
that right and a member of the class thereby becomes entitled to enforce it; or 

• (2) several, and the object of the action is the adjudication of claims which do or may affect 
specific property involved in the action; or 

• (3) several, and there is a common question of law or fact affecting the several rights and a 
common relief is sought. 

Background on Rule 23(b)(2)
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• FRCP 23 – 1966 Revision

• (b) TYPES OF CLASS ACTIONS. A class action may be maintained if Rule 23(a) is satisfied and if:

• (1) prosecuting separate actions by or against individual class members would create a risk of:

• (A) inconsistent or varying adjudications with respect to individual class members that would establish 
incompatible standards of conduct for the party opposing the class; or

• (B) adjudications with respect to individual class members that, as a practical matter, would be dispositive of the 
interests of the other members not parties to the individual adjudications or would substantially impair or impede 
their ability to protect their interests;

• (2) the party opposing the class has acted or refused to act on grounds that apply generally to the class, 
so that final injunctive relief or corresponding declaratory relief is appropriate respecting the class as a 
whole; or

• (3) the court finds that the questions of law or fact common to class members predominate over any questions affecting 
only individual members, and that a class action is superior to other available methods for fairly and efficiently 
adjudicating the controversy. The matters pertinent to these findings include:

• (A) the class members’ interests in individually controlling the prosecution or defense of separate actions;

• (B) the extent and nature of any litigation concerning the controversy already begun by or against class members;

• (C) the desirability or undesirability of concentrating the litigation of the claims in the particular forum; and

• (D) the likely difficulties in managing a class action

Background on Rule 23(b)(2)
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• Brown v. Bd. of Ed. of Topeka, Shawnee Cnty., Kan., 347 U.S. 483, 495 
(1954)

• “We conclude that in the field of public education the doctrine of 
‘separate but equal’ has no place. Separate educational facilities are 
inherently unequal. Therefore, we hold that the plaintiffs and others 
similarly situated for whom the actions have been brought are, by 
reason of the segregation complained of, deprived of the equal 
protection of the laws guaranteed by the Fourteenth Amendment.”

Background on Rule 23(b)(2)

9



• Briggs v. Elliott, 132 F. Supp. 776, 777 (E.D.S.C. 1955 ) (“The Constitution, in other words, does 
not require integration. It merely forbids discrimination.”)

• De facto segregation is prevalent 

• Pupil placement and freedom of choice laws

• Bd. of Supervisors of Louisiana State Univ. & Agr. & Mech. Coll. v. Tureaud, 226 F.2d 714, 719 
(5th Cir. 1955), vacated sub nom. Bd. of Supervisors of Louisiana State Univ. & Agric. & Mech. 
Coll. v. Tureaud, 228 F.2d 895 (5th Cir. 1956) (“[T]here can be no such all-inclusive injunction 
covering all members of an alleged class without proof that the others desire to be so represented 
in substantial numbers or have requested plaintiff so to represent them.”)

• Progressive judges begin to decide desegregation class actions

• Primary drafters of the 1966 version – Benjamin Kaplan, Arthur Miller, and Albert Sacks

• “The energizing force which motivated the whole rule . . .  was the firm determination to 
create a class action system which could deal with civil rights.” – John P. Frank

• “There was no confidence, at that point, that simply because Mrs. Brown got an
injunction against discriminatory conduct that a school board or a venal employer would
apply that decree to every other member of the affected group.” – Arthur Miller

Background on Rule 23(b)(2)
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• Rule 23(b)(2) was widely used throughout the 1970s and 1980s to 
enforce federal social welfare legislation and civil rights laws.

• “As the Ninth Circuit has made clear, ‘the primary role of [Rule 
23(b)(2)] has always been the certification of civil rights class actions.’” 
Davis v. Lab'y Corp. of Am. Holdings, 2022 U.S. Dist. LEXIS 96130, at 
*20 (C.D. Cal. May 23, 2022).

• More recently, however, injunctive relief class actions have become 
popular in consumer products cases.

Background on Rule 23(b)(2)
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Elements and Standards for 
Injunctive Relief Class Actions



Advisory Committee Notes:

• This subdivision is intended to reach situations where a party has taken

action or refused to take action with respect to a class, and final relief of an

injunctive nature or of a corresponding declaratory nature, settling the

legality of the behavior with respect to the class as a whole, is appropriate.

Declaratory relief “corresponds” to injunctive relief when as a practical

matter it affords injunctive relief or serves as a basis for later injunctive

relief. The subdivision does not extend to cases in which the appropriate

final relief relates exclusively or predominantly to money damages. Action

or inaction is directed to a class within the meaning of this subdivision even

if it has taken effect or is threatened only as to one or a few members of the

class, provided it is based on grounds which have general application to the

class.

Basic Elements of Rule 23(b)(2)
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• Basic factors that must be present in order for a case to be brought 

under Rule 23(b)(2): 

• (1) the opposing party's conduct or refusal to act must be "generally applicable" to the class;

• (2) final injunctive or corresponding declaratory relief must be requested for the class.

• Generally Applicable:

• Defendant does not have to act directly against each member of the class

• The key is whether the party's actions would affect all persons similarly situated so that 

those acts apply generally to the whole class

• Defendant either has acted in a consistent manner toward members of the class so that the 

Defendant’s actions may be viewed as part of a pattern of activity or has established or 

acted pursuant to a regulatory scheme common to all class members

• All the class members need not be aggrieved by or desire to challenge defendant's conduct 

in order for some of them to seek relief 

Basic Elements of Rule 23(b)(2)
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• Final Injunctive or Declaratory Relief request for the Class:

• If final injunctive or declaratory relief is not available to the class as a whole for the claims being 
asserted, then Rule 23(b)(2) cannot be utilized

• Class must be seeking a “final” injunction; a request for a temporary-restraining order or a 
preliminary injunction does not qualify

• Corresponding Declaratory Relief:

• “[A]s a practical matter it affords injunctive relief or serves as a basis for later injunctive 
relief.” – Advisory Committee

• Should be equivalent to an injunction

• Example could be where defendant changes its behavior to comply with the legal 
interpretation set forth in the declaratory judgment.

• Correspondingly could “serve[] as a basis for later injunctive relief” if the defendant 
failed to change its behavior in that manner, prompting the plaintiff to seek injunctive 
relief to secure compliance.

Basic Elements of Rule 23(b)(2)
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• Rule 23(b)(2) differs from Rule 23(b)(3).

• While Rule 23(b)(3) allows for individualized monetary damages, requires 
best practicable notice to all class members, and allows class members the 
opportunity to “opt-out" of the case, 23(b)(2) classes prohibit individualized 
monetary relief, are mandatory, and no personal notice is required to be 
given to class members.

• In contrast to a Rule 23(b)(3) action, 23(b)(2) cases need not meet the elements 
of predominance and superiority.

• What’s the logic? When a plaintiff seeks an injunction applying to all class 
members, there is less reason to undertake a case-specific inquiry into 
whether class issues predominate or whether a class action is a superior 
method of adjudicating the dispute. 

Rule 23(b)(2) vs. Rule 23(b)(3) – Key 
Differences
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• Some courts, however, have still analyzed 23(b)(2) certification under a “cohesiveness” standard akin to 
predominance/superiority inquiries. 

• Compare the Third and Eighth Circuits:

• “[T]he Third Circuit has recognized that class claims under Rule 23(b)(2) must be 
cohesive.” See, e.g., Gates v. Rohm & Haas Co., 655 F.3d 255, 263-64 (3d Cir. 2011).

• “Although, unlike subsection (b)(3), (b)(2) does not impose distinct predominance and 
superiority requirements, our Circuit has reasoned that ‘a (b)(2) class may require more 
cohesiveness than a (b)(3) class. . . . because in a (b)(2) action, unnamed members are 
bound by the action without the opportunity to opt out.’ . . . Accordingly, our Circuit has 
held that district courts have the discretion to deny certification under (b)(2) when a given 
case presents ‘disparate factual circumstances,’ or a prevalence of individualized issues.”
In re Ford Motor Co. E-350 Van Prods. Liab. Litig., 2012 U.S. Dist. LEXIS 13887, at *139-
41 (D.N.J. Feb. 6, 2012).

• “In this case we need not determine whether these plaintiffs' claims for relief (i.e., 
comprehensive remediation efforts) lend themselves, even as bifurcated, to the (b)(2) 
limitations generally excluding individualized injunctions, declaratory judgments, and 
monetary damages, because at the outset the cohesiveness necessary to proceed as a class 
under (b)(2) is lacking.” Ebert v. Gen. Mills, Inc., 823 F.3d 472, 480 (8th Cir. 2016).

• With the Ninth Circuit:

• The Ninth Circuit has instructed that courts should not impose a “cohesiveness” 
requirement in assessing whether certification under Rule 23(b)(2) is appropriate. Senne v. 
Kan. City Royals Baseball Corp., 934 F.3d 918, 937-38 (9th Cir. 2019).

Rule 23(b)(2) vs. Rule 23(b)(3) –
Cohesiveness
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• Although Dukes is most famous for its discussion of Rule 23(a) commonality, it also is a 
seminal decision on Rule 23(b)(2) class actions.

• Courts have struggled to distinguish between injunctions that are “appropriate respecting 
the class as a whole,” versus those that provide individualized relief.

• Dukes used the term “indivisible” to describe the requirements for class certification 
under Rule 23(b)(2).

• First: “The key to the (b)(2) class is ‘the indivisible nature of the injunctive or 
declaratory remedy warranted—the notion that the conduct is such that it can be 
enjoined or declared unlawful only as to all of the class members or as to none of 
them.’ In other words, Rule 23(b)(2) applies only when a single injunction or 
declaratory judgment would provide relief to each member of the class. It does not 
authorize class certification when each individual class member would be entitled to 
a different injunction or declaratory judgment against the defendant. Similarly, it 
does not authorize class certification when each class member would be entitled to an 
individualized award of monetary damages.”

• Second: “Claims for monetary relief may not be certified under Rule 23(b)(2) . . . 
where the monetary relief is not incidental to the requested injunctive or declaratory 
relief.”

Wal-Mart Stores, Inc. v. Dukes, 564 
U.S. 338 (2011)
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• Rule 23(b)(2) classes and monetary recovery.

• Pre-Dukes: 

“The courts allowing monetary recovery justified their decisions on one of three theories. First, 
some courts found that recovery of money was proper if that relief could be characterized as 
‘equitable’ relief, as opposed to ‘legal’ relief. The idea was that the Rule’s reference to injunctive 
or declaratory relief could be treated as a reference to ‘equitable’ relief generally. Thus, if a 
claim for money could be characterized as restitution (an equitable remedy), these courts 
would permit it. Second, other courts concluded that a Rule 23(b)(2) class could recover 
money if the class’s demand for equitable relief ‘predominated’ over the claim for money. 
Third, other courts allowed recovery of money if it is ‘incidental’ to the injunctive or 
declaratory relief. This theory requires that (1) the monetary relief would ‘flow automatically’ 
from the requested injunctive or declaratory relief and (2) the amount of money was readily 
essentially liquidated, or at least easy to calculate.”

Robert D. Freer, The Roberts Court And Class Litigation: Revolution, Evolution, And Work 
To Be Done

• Dukes rejected the first two theories but embraced the third. Thus, the money remedy must “flow 
directly from liability to the class as a whole on the claims forming the basis of the injunctive or 
declaratory relief.”

The facts of Dukes did not fit this model. Indeed, the Court held (unanimously) that even if the 
claimants had not sought damages, the injunctive or declaratory relief sought under Rule 
23(b)(2) must be the same for each class member. The Rule “does not authorize class 
certification when each individual class member would be entitled to a different injunction or 
declaratory judgment against the defendant.” In other words, a class action cannot be used to 
vindicate unique individual equitable claims. The circumstances of alleged discrimination 
against the class members in Dukes were unique to each class member, and thus “each class 
member would be entitled to an individualized award of monetary damages.”

Robert D. Freer, The Roberts Court And Class Litigation: Revolution, Evolution, And Work 
To Be Done

Monetary Relief Must Be Incidental
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Benefits of Injunctive Relief Class 
Actions from the Plaintiff Side



• Powerful Tool to Enforce Civil Rights

• Notice to Class Members Not Required

• No Predominance or Superiority Requirements

• No Concern for Individual Damages Issues

• Eliminates or Lessens Ascertainability Requirement 

• Arbitration Clauses Often Allow Injunctive Relief 
Claims to be Brought in Courts

Pros of Bringing a (b)(2) Class
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• Standing – Future Behavior

• When are the Damages “Incidental” 

• Proper Class Representative – Civil Rights v Consumer 
Litigation

• Attorney’s Fees

Cons of a (b)(2) Action
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• Amara v. CIGNA Corp., 775 F.3d 510 (2d Cir. 2014) (ERISA case upholding 
injunctive/declaratory relief ordering reformation of the CIGNA plan as well as 
monetary benefits.

• “Reformation in this context is essentially “a declaration of the rights that the plan confers and an 
injunction ordering [the defendant] to conform the text of the plan to the declaration.” Id. at 520-
22 (cleaned up).

• Senne v. Kansas City Royals Baseball Corp., 934 F.3d 918, 937–38 (9th Cir. 
2019) (“We further hold that the district court erred in imposing a 
“cohesiveness” requirement for the proposed Rule 23(b)(2) class . . . . courts that 
have imposed such a test treat it similarly to Rule 23(b)(3)’s predominance 
inquiry—something we have previously rejected in no uncertain terms.”)

• B.K. by next friend Tinsley v. Snyder, 922 F.3d 957, 972 (9th Cir. 2019) 
(Plaintiffs do not need to specify the precise injunctive relief they will ultimately 
seek at the class certification stage. Instead, as we have explained before, Rule 
23(b)(2) ordinarily will be satisfied when plaintiffs have described the general 
contours of an injunction that would provide relief to the whole class.”)

Pro-Plaintiff Decisions
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• Mier v. CVS Pharmacy, Inc., 2021 WL 3468951, at *7 (C.D. Cal. Apr. 29, 2021) (“The injunctive 

relief that Plaintiff seeks requires Defendants to remove misleading statements from its Product. 

This case exemplifies the kind of action that may be appropriate for certification under Rule 

23(b)(2), at least insofar as plaintiffs request: (1) declaratory relief that the alleged practices are 

unlawful, and (2) injunctive relief prohibiting defendants from continuing them.”)

• Rigo Amavizca v. Nutra Mfg., LLC, 820CV01324RGKMAA, 2021 WL 682113, at *8 (C.D. Cal. 

Jan. 27, 2021) (“The conduct of which Plaintiff complains is Defendants' alleged practice of 

manufacturing products that do not contain glucosamine sulfate and then distributing the products 

in bottles bearing labels that represent that the products do in fact contain glucosamine sulfate. An 

order enjoining Defendants from engaging in such conduct would apply uniformly to all class 

members.”)

• Complaint’s allegation on Standing: “Plaintiff purchased bottles of Glucosamine Sulfate 

Products over the past four years [and] that as a result of the uncertainty regarding the 

contents … Plaintiff is, as yet, unwilling to purchase the products again. Plaintiff might 

consider doing so if he were assured that the product label was truthful and the product bottle 

actually contained Glucosamine Sulfate.” 

Pro-Plaintiff Decisions
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• Advisory Committee Note: Subdivision (b)(2) is not limited to 
civil-rights cases. Thus an action looking to specific or declaratory 
relief could be brought by a numerous class of purchasers, say 
retailers of a given description, against a seller alleged to have 
undertaken to sell to that class at prices higher than those set for 
other purchasers, say retailers of another description, when the 
applicable law forbids such a pricing differential. So also a 
patentee of a machine, charged with selling or licensing the 
machine on condition that purchasers or licensees also purchase 
or obtain licenses to use an ancillary unpatented machine, could 
be sued on a class basis by a numerous group of purchasers or 
licensees, or by a numerous group of competing sellers or 
licensors of the unpatented machine, to test the legality of the 
“tying” condition.

Pro-Plaintiff Decisions
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Strategies on the Defense Side



• As the Supreme Court has tightened the requirements for certifying a damages class 
action, some in the plaintiff’s bar have responded by focusing on class actions seeking 
injunctive relief, particularly in cases against consumer products companies.

• Plaintiffs in consumer fraud class actions regularly ask courts to enjoin defendants from 
continuing allegedly unlawful advertising or labeling.

• But a plaintiff seeking injunctive relief “must demonstrate that he has suffered or is 
threatened with a ‘concrete and particularized’ legal harm, coupled with ‘a sufficient 
likelihood that he will again be wronged in a similar way.’” Bates v. United Parcel Serv., 
Inc., 511 F.3d 974, 985 (9th Cir. 2007) (citation omitted). The plaintiff must “establish a 
‘real and immediate threat of repeated injury’” that “must be likely to be redressed by the 
prospective injunctive relief.” Id. 

• “Unless the named plaintiffs are themselves entitled to seek injunctive relief, they may not 
represent a class seeking that relief.” Hodgers–Durgin v. de la Vina, 199 F.3d 1037, 1045 
(9th Cir. 1999). 

• Defendants thus regularly argue that plaintiffs lack standing because they face no 
imminent risk of future injury. In other words, the plaintiffs already know about any false 
advertising and thus face no concrete risk of future injury personally.

Standing Challenges
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• A circuit split has developed on these types of standing challenges.

• Compare Second, Third and Seventh Circuits:

• McNair v. Synapse Grp. Inc., 672 F.3d 213 (3d Cir. 2012) (holding that former customers lacked standing to pursue 
injunctive relief in a putative class action against a marketer of magazine subscriptions); In re Johnson & Johnson 
Talcum Powder Prod. Mktg., Sales Practices & Liab. Litig., 903 F.3d 278, 293 (3d Cir. 2018) (following McNair and 
rejecting “stop me before I buy again” standing argument).

• Conrad v. Boiron, Inc., 869 F.3d 536, 542 (7th Cir. 2017) (holding that an injunction would not redress the 
consumer’s potential injury because the injury was already redressed by the merchant’s refund program, and no 
other injury justifying injunctive relief was pled).

• Berni v. Barilla S.P.A., 964 F.3d 141 (2d Cir. 2020) 
• The Second Circuit held that previously injured consumers who seek to challenge product labeling lack 

constitutional standing to pursue claims for injunctive relief and cannot obtain certification of an injunctive 
relief class under Federal Rule of Civil Procedure 23(b)(2). The opinion arose in the context of a settlement 
class, not a litigation class, but the court’s reasoning was not dependent on or limited to that context. The 
court held “past purchasers of a product . . . are not likely to encounter future harm of the kind that makes 
injunctive relief appropriate.”

• With Ninth Circuit:
• Davidson v. Kimberly-Clark Corp., 889 F.3d 956, 967 (9th Cir. 2018) (holding that a “previously deceived consumer 

may have standing to seek an injunction against false advertising or labeling, even though the consumer now knows 
or suspects that the advertising was false at the time of the original purchase”). 

• To the Ninth Circuit, “knowledge that the advertisement or label was false in the past does not equate to 
knowledge that it will remain false in the future.” Id. Thus, a threat of future harm may be established where 
the plaintiff plausibly alleges “that she might purchase the product in the future, despite the fact it was once 
marred by false advertising or labeling, as she may reasonably, but incorrectly, assume the product was 
improved.” Id. at 970.

• See also First Circuit district courts: Downing v. Keurig Green Mt., Inc., 2021 U.S. Dist. LEXIS 110334, at *11 (D. Mass. 
June 11, 2021) (following Davidson; “[a] plaintiff who has been injured by past advertising and who could be exposed to 
future marketing has standing to press for an injunction so that they can rely on future statements from the company”).

Standing Challenges
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• Many Ninth Circuit courts have limited Davidson to its facts and distinguished it.

• In Davidson, the plaintiff contended that Kimberly—Clark falsely labeled its wipes as 
“flushable” and alleged that she “would purchase truly flushable wipes,” a “desire . . . 
based on her belief that ‘it would be easier and more sanitary to flush the wipes than 
to dispose of them in the garbage.’” The alleged harm, “her inability to rely on the 
validity of the information advertised on Kimberly—Clark's wipes,” was particular to 
Davidson, who would be affected “in a personal and individual way” because of her 
desire to purchase the product as advertised. 

• In re Coca-Cola Prods. Mktg. & Sales Practices Litig. (No. II), 2021 U.S. App. LEXIS 
26239, at *4 (9th Cir. Aug. 31, 2021).

• “None of the plaintiffs in this case allege a desire to purchase Coke as advertised, that 
is, free from what they believe to be artificial flavors or preservatives, nor do they 
allege in any other fashion a concrete, imminent injury. Instead, as Plaintiffs 
explained in their brief, they have ‘each stated that if Coke were properly labeled, 
they would consider purchasing it.’ Under governing law, such an abstract interest in 
compliance with labeling requirements is insufficient, standing alone, to establish 
Article III standing. See Spokeo, 136 S. Ct. at 1550. Moreover, the imminent injury 
requirement is not met by alleging that the plaintiffs would consider purchasing 
Coke. See Davidson, 889 F.3d at 970.”

Standing Challenges
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• For example, in Rahman v. Motts LLP, the plaintiff alleged that a "No Sugar Added" label misrepresented that the apple 
juice product in question contained less sugar and was healthier than other apple juices, when in fact it was not.  2018 
WL 4585024, at *3 (N.D. Cal. Sept. 25, 2018). The court concluded that the plaintiff lacked standing to seek injunctive 
relief because "whatever his prior state of knowledge, Rahman is now fully aware that 'No Sugar Added' simply means 
that no sugar was added to a product." Id. at *2. Therefore, even though the plaintiff alleged he intended to purchase the 
product in the future, the court found the plaintiff would be "able to rely on the packaging now that he understands the 
'No Sugar Added' label" and, therefore, was unable to establish a future threat of cognizable harm under Davidson. 

• Similarly, in Cordes v. Boulder Brands USA, Inc., the plaintiff alleged he purchased pretzels contained in an opaque 
container with greater than forty percent empty space, or "slack-fill." 2018 WL 6714323, at *1 (C.D. Cal. Oct. 17, 2018). 
The plaintiff alleged that this empty space led him to believe that the container contained more pretzels than it did. Id. 
The court distinguished Davidson on the basis that in that case "and the other cases cited in that opinion ... the plaintiff 
could not easily discover whether a previous misrepresentation had been cured without first buying the product at issue." 
Id. at *4. The court concluded the plaintiff lacked standing for injunctive relief because he had "not adequately explained 
why he will be deceived by slack-fill in the future, now that he knows that he can easily determine the number of pretzels 
in each package by simply reading the label," which included the net weight of the product. Id.

• See also Joslin v. Clif Bar & Co., 2019 U.S. Dist. LEXIS 192100, at *12 (N.D. Cal. Aug. 26, 2019) (“Unlike, where the 
plaintiff could not know without purchasing the flushable wipes whether the wipes were truly flushable, Plaintiffs do not 
need to purchase the Products again in order to know whether the Products contain real white chocolate. . . . Instead, 
Plaintiffs need only inspect the ingredient list to discover that the Products do not contain white chocolate.”).

• See also Hanscom v. Reynolds Consumer Prods. LLC, 2022 U.S. Dist. LEXIS 34057, at *13 (N.D. Cal. Jan. 21, 2022) 
(“That is, even if Reynolds were to reengineer the bags so they were capable of being recycled, it is implausible that 
Plaintiff would wish to purchase Reynolds' recycling bags in the future in light of her allegations that recycling bags in 
general add no benefit the recycling collection and transport process. Thus, unlike in Davidson, there are ‘grounds in the 
FAC to discount [Plaintiff's] stated intent to purchase the bags in the future.’”).

Standing Challenges
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• Plaintiffs must plausibly allege facts demonstrating (1) they are unable 
to rely on the advertising or labeling in the future, and that (2) they will 
purchase the product again in the future.

• Look for creative reasons why plaintiffs need not actually purchase the product again 
in order to avoid purported deception from the label or advertising. In other words, 
what do plaintiffs know already, and what they can reasonably determine from the 
existing labeling or ads based on their prior knowledge?

• Courts routinely reject “someday” allegations of future purchase. But even if 
plaintiffs allege they will purchase the products again the future, look for creative 
reasons why those allegations may be discounted or rejected.

Takeaways for defendants arguing against 
Davidson and similar cases
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• If a plaintiff does allege that she plans on continuing to buy the product, she faces another problem –
materiality. To be actionable, a misstatement generally must be “material,” meaning “a reasonable man 
would attach importance to its existence or nonexistence in determining his choice of action in the 
transaction in question.” Fairbanks v. Farmers New World Life Ins. Co., 197 Cal. App. 4th 544, 565 
(2011).

• Where a plaintiff continues to buy a consumer product notwithstanding the actual or potential 
mislabeling or false advertising, she may not be able to establish that the misstatement was 
material. See, e.g., Leong v. Square Enix of Am. Holdings, Inc., 2010 WL 1641364, at *4, 8 (C.D. Cal. 
Apr. 20, 2010) aff’d, 462 F. App’x 688 (9th Cir. 2011) (dismissing UCL, FAL, and CLRA claims because 
plaintiff continued to pay subscription fees after learning of the allegedly fraudulent practice, which 
precluded showing of materiality); Doe v. SuccessfulMatch.com, 70 F. Supp. 3d 1066, 1082 (N.D. Cal. 
2014) (“If Plaintiffs purchased or continued to purchase Defendant’s services after discovering 
Defendant’s allegedly fraudulent conduct, then Plaintiffs may have no claim under either the UCL or 
the CLRA.”); Krouch v. Wal-Mart Stores, Inc., 2014 U.S. Dist. LEXIS 152755, at *26 (N.D. Cal. Oct. 28, 
2014) (rejecting CLRA claim cased on allegedly misleading oil change sticker where, “even after 
accusing Walmart of providing misleading stickers . . ., [plaintiff] continued to obtain oil changes from 
Walmart”).

• Consumer products companies that are defending class actions seeking injunctive relief will want to 
keep these standards in mind. They can be used to force a plaintiff into a Hobson’s choice. If the 
plaintiff does not allege that she plans to purchase the product again, the company may want to ask the 
court to dismiss any request for injunctive relief. If the plaintiff does allege that she plans to purchase 
the product, that may be a basis to challenge whether the alleged misstatement is material.

Materiality Challenges – The Flip Side
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• Indivisibility of Injunctive Relief

• Arguing the injunction would not apply to the class as a whole.

• “In this case, the class definition includes those who purchased and sold 
their vehicles; therefore, Plaintiffs have not demonstrated that the 
injunction they seek is applicable to the entire class. Those who purchased 
and then sold their vehicles would not get the benefit of the injunction.” 
Victorino v. FCA US Ltd. Liab. Co., 2018 U.S. Dist. LEXIS 92284, at *62 
(S.D. Cal. June 1, 2018).

• “Because some class members were not exposed to the alleged omission, 
they could not seek an injunction against the omission. As a result, an 
injunction would not provide relief to every class member.” Schellenbach v. 
GoDaddy.com, LLC, 321 F.R.D. 613, 630 (D. Ariz. 2017)

• “The individualized issues discussed above in connection with the Rule 
23(b)(3) inquiry . . . similarly destroy the ‘indivisible nature’ of the 
requested injunctive relief.” Neale v. Volvo Cars of N. Am., LLC, 2021 U.S. 
Dist. LEXIS 132157, at *52 (D.N.J. July 15, 2021).

• “Rule 23(b)(2) does not authorize class certification where some of the 
absent class members would have to be spared from any injunction or 
declaration just to avoid being harmed.” Torres v. Am. Airlines, Inc., 2020 
U.S. Dist. LEXIS 109895, at *39 (N.D. Tex. May 22, 2020).

Other Key Defenses
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• Monetary Relief Not Incidental

• Arguing monetary relief does not flow from the injunction automatically or uniformly.

• “[I]ndividualized monetary claims belong in Rule 23(b)(3), ‘with its procedural protections of 
predominance, superiority, mandatory notice, and the right to opt out.’” Algarin v. Maybelline, 
Ltd. Liab. Co., 300 F.R.D. 444, 451 (S.D. Cal. 2014).

• “The primary claims in this putative class action are claims for the award of individualized awards 
of monetary damages in the form of backpay and retroactive compensation for benefits. . . . Claims 
for such individualized relief cannot be certified under Rule 23(b)(2), but instead must be certified 
under Rule 23(b)(3). Accordingly, the Court denies hybrid certification of the class under Rule 
23(b)(2) and Rule 23(b)(3).” Lee v. ITT Corp., 275 F.R.D. 318, 325 (W.D. Wash. 2011).

• “[T]he equitable relief sought here is little different from the monetary damages Plaintiffs claim 
under 23(b)(3). An injunction requiring Defendant to extend warranty coverage, honor all repair 
claims associated with HVAC odor, and provide evaporator assembly cleanings and install charcoal 
filters is almost indistinguishable from Plaintiffs’ request for benefit-of-the-bargain damages equal 
to ‘the average cost necessary to remediate the defect absent redesign of the HVAC Systems’ by 
‘install[ing] high-performance charcoal filters, changed at regular intervals, and clean any 
microbes which have accumulated within the evaporator housing to repair their vehicles’.”  
Stockinger v. Toyota Motor Sales, U.S.A., Inc., 2020 U.S. Dist. LEXIS 49943, at *44-45 (C.D. Cal. 
Mar. 3, 2020).

• “Almost invariably . . . suits seeking (whether by judgment, injunction, or declaration) to compel 
the defendant to pay a sum of money to the plaintiff are suits for ‘money damages,’ as that phrase 
has traditionally been applied, since they seek no more than compensation for loss resulting from 
the defendant’s breach of legal duty.’” Cholakyan v. Mercedes-Benz, USA, LLC, 281 F.R.D. 534, 
561 (C.D. Cal. 2012) (quoting Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204, 210 
(2002)); accord Herskowitz v. Apple, Inc., 301 F.R.D. 460, 481-82 (N.D. Cal. 2014).

Other Key Defenses
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• Failure to allege inadequate legal remedies

• As the Ninth Circuit recently held in Sonner v. Premier Nutrition Corp., where 
plaintiffs seek equitable remedies, but do not show that a legal remedy is unavailable, 
the equitable claims should be dismissed. 971 F.3d 834, 844 (9th Cir. 2020). The 
central holding of Sonner is that federal courts must apply equitable principles 
derived from federal common law to claims for equitable relief, including the 
principle that a plaintiff must show a lack of adequate legal remedy to obtain 
equitable relief. 

• Many courts have applied Sonner at the pleading stage, including to requests for 
injunctive relief:

• Hanna v. Walmart Inc., 2020 WL 7345680, at *6 (C.D. Cal. Nov. 4, 2020) 
(rejecting argument that Sonner is distinguishable based on its procedural 
posture and dismissing injunctive relief claim); Gibson v. Jaguar Land Rover 
N. Am., LLC, 2020 WL 5492990, at *3 (C.D. Cal. Sep. 9, 2020) (dismissing 
request for injunctive relief under Sonner); Schertz v. Ford Motor Co., 2020 
WL 5919731, at *2 (C.D. Cal. July 27, 2020) (same); Anderson v. Apple Inc., 
2020 WL 6710101, at *7-8 (N.D. Cal. Nov. 16, 2020) (same); In re Macbook 
Keyboard Litig., 2020 WL 6047253, at *3 (N.D. Cal. Oct. 13, 2020) (same).

Other Key Defenses
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• Does Transunion apply to 23(b)(2) classes? 

• TransUnion LLC v. Ramirez, 141 S.Ct. 2190 (2021) -- the Supreme Court confirmed 
that every class member must have Article III standing to recover damages in a Rule 
23(b)(3) class action.

• Compare:

• Prantil v. Arkema France S.A., 2022 U.S. Dist. LEXIS 89217, at *126 (S.D. 
Tex. May 18, 2022) (applying Fifth Circuit precedent asking whether “the 
majority of the class” faces future harm).

• With:

• Jones v. Lubrizol Advanced Materials, Inc., 2022 U.S. Dist. LEXIS 18322, 
at *31 (N.D. Ohio Feb. 1, 2022) (“Put another way, Rule 23(b)(2) only 
permits certification where a single declaratory judgment will apply to 
every class member. . .  Although TransUnion formally addressed the risk 
of future harm only for claims seeking monetary damages, 141 S. Ct. at 
2211, for purposes of standing it is difficult to see how that principle of 
standing under Article III does not extend to claims for equitable relief as 
well.”).

Other Key Defenses
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Arbitrability of Injunctive Relief 
Requests and McGill



• The so-called “McGill rule” in California provides that an arbitration provision preventing a consumer from seeking 
“public injunctive relief” in any forum is unenforceable. McGill v. Citibank, N.A., 2 Cal. 5th 945, 951-52 (2017).

• Many arbitration agreements use imprecise language that may have unintended consequences.

• Might a Rule 23(b)(2) class action seeking public injunctive relief avoid an otherwise enforceable arbitration agreement 
with a class waiver in California? 

• Does the arbitration agreement bar the arbitrator from awarding public injunctive relief, and does the claim seek 
public injunctive relief?

• Dicarlo v. Moneylion, Inc., 2019 WL 8108731, at *3 (C.D. Cal. Dec. 20, 2019) (“[P]ublic injunctive relief 
claims are individual rather than representative actions and can thus go to arbitration despite a 
representative action waiver.”).

• Austin-Smith v. Calatlantic Grp., 2019 WL 8754733, at *5 (C.D. Cal. Apr. 30, 2019) (“Because Plaintiffs’ 
primary purpose is to seek relief for their own benefit and not for the benefit of the public, McGill doesn’t 
apply and can’t serve as the basis for evading arbitration here.”).

• Article III standing still applies. Stover v. Experian Holdings, Inc., 978 F.3d 1082, 1087 (9th Cir. 2020) (holding 
that the McGill rule could not preclude arbitration of a California UCL claim because plaintiff failed to allege she 
was under a plausible threat of future harm, as required to confer Article III standing).

• The issue itself may be arbitrable. See Revitch v. Uber Techs., Inc., 2018 WL 6340755, at *5 (C.D. Cal. Sep. 5, 
2018) (“[W]here there is a delegation provision, as there is here, the public injunctive relief question is reserved to 
the arbitrator.”).

• Bottom line: companies may wish to review their arbitration agreement language given McGill and its progeny.

McGill Rule and Arbitration of 
Injunctive Relief Claims
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