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The Role of Independent Directors in  

Corporate Governance and Decision-Making 

 

General Principles 

 

Private Company Boards 

 

 



ORIGINS OF CORPORATE AUTHORITY  

• Corporate authority originates with: 

 
• State corporate laws  

 

• Corporate foundational documents 

 
• A corporation’s Articles of Incorporation 

 

• A corporation’s Bylaws 

 

• Policies and procedures adopted by a corporation’s Board of 

Directors and Executive Management Team 

 

  
 

 
6 



CHAIN OF CORPORATE AUTHORITY 

• The corporation’s Shareholders have ultimate control of the 

corporation via the election of the corporation’s Board of 

Directors. 

 

• The Board of Directors elects the Officers and oversees the 

management of the corporation on behalf of the Shareholders.   

 

• Authority that is not delegated to the management of the 

corporation is retained by the Board of Directors. 

 

• Executive management is responsible for prudently exercising the 

authority delegated to it by the Board of Directors, including the 

ability to delegate authority to other levels of management.  
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FIDUCIARY DUTIES OF THE BOARD 

DUTY OF LOYALTY 
 

• Duty to act solely for the benefit of the corporation and its 

stockholders 
 

• Duty to act without self-interest  
 

• Issues arise when: 
 

• A transaction is proposed between the corporation and a director or 

an entity in which the director has an ownership interest 
 

• A director has a prospect of employment with a competitor 
 

• A corporate opportunity exists which may also be of interest to a 

director 
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FIDUCIARY DUTIES OF THE BOARD 

DUTY OF CARE 
 

• Act in an informed and considered manner 
 

• Review reasonably available information 
 

• Exercise degree of care that a reasonably prudent person 

would use in similar circumstances 
 

• Rely on reports and opinions of financial, legal and other 

experts 
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FIDUCIARY DUTIES OF THE BOARD 

BUSINESS JUDGMENT RULE 
 

• Presumption that directors are acting in good faith and that action taken by the 

Board is in the best interests of the corporation and its shareholders 
 

• A court will not substitute its own business judgment for the judgment of the 

Board if there is a rational business purpose for the Board’s decision 
 

• A court will focus on the Board’s decision-making process rather than the 

substance of a Board decision 
 

• This presumption is intended to protect directors from liability for mistakes in 

judgment regarding action taken in good faith and with appropriate care 
 

• The presumption is rebuttable if a third party can establish that the Board did 

not act in an informed, careful manner or breached its duty of loyalty 
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INDEPENDENT DIRECTORS IN A PRIVATE COMPANY 

 

TYPES OF PRIVATE COMPANIES WITH BOARDS OF DIRECTORS 
 

• Private equity portfolio companies 
 

• Family office portfolio companies 
 

• Venture capital backed private companies 
 

• Significant multi-generational family companies 
 

• Independent private companies 
 

• Employee stock ownership companies (ESOPS) 
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INDEPENDENT DIRECTORS IN PRIVATE COMPANIES 

 

CONTROLLING SHAREHOLDERS CONFLICT OF INTEREST ISSUES 
 

• A majority of the directors in a private company is typically elected by the 

controlling shareholders 
 

• Those directors have a duty to act in the best interests of the corporation in 

general as opposed to just the interests of the controlling shareholders 
 

• This becomes an issue when there is a conflict of interest between the best 

interests of the corporation and the best interests of the controlling 

shareholder group 
 

• Independent directors perform a role to ensure that the Board acts in the best 

interests of the corporation in this circumstance 
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INDEPENDENT DIRECTORS IN PRIVATE COMPANIES 

BENEFITS OF BOARDS OF DIRECTORS FOR PRIVATE COMPANIES 
 

• When properly constructed and thoughtfully led, Boards of Directors of private 

companies create significant value for shareholders 

 

• Private company Boards of Directors should focus on high impact matters, 

including: 

 

• Strategy development 

• Business growth 

• Succession planning 

• Capital raising and deployment 

• Enterprise risks 

 

 

 

 

 

 

13 



INDEPENDENT DIRECTORS IN PRIVATE COMPANIES 

KEY SKILLS, EXPERIENCE AND ATTRIBUTES OF  

PRIVATE COMPANY INDEPENDENT DIRECTORS 
  

• Strategy expertise 

• Financial expertise/literacy 

• Industry expertise 

• Operational experience 

• Technology expertise 

• Risk management expertise 

• Governmental/regulatory experience 

• Marketing expertise 

• Board experience 

• Private company experience 

• Gender diversity 

• Ethnic diversity 
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INDEPENDENT DIRECTORS IN PRIVATE COMPANIES 

 
 

 

   

DEFINITION OF INDEPENDENT DIRECTORS 
 

• There is a clear definition of an independent director in public companies.   
 

• Private companies are free to define the rold of an independent director.  For 

example: 

 

• A director who has no employment or other significant tie to the company 

or the controlling shareholders apart from his or her role as a director.   

 

• This means the director isn’t a significant customer or vendor, isn’t involved 

in other business ventures with the shareholders and doesn’t have other 

relationships that would interfere with his or her ability to exercise 

independent judgment. 
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INDEPENDENT DIRECTORS IN PRIVATE COMPANIES 

VALUE BROUGHT BY INDEPENDENT DIRECTORS 
 

Independent directors can feel free to raise sensitive issues without 

fear of repercussion 
 

This benefit is enhanced if there are more than one independent 

director 
 

Independent directors bring different experiences and perspectives to 

a private company Board 
 

Independent directors who are executives or directors of public 

companies can bring robust corporate governance expertise and 

practices to a private company Board   
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INDEPENDENT DIRECTORS IN PRIVATE COMPANIES 

DESIRABLE “SOFT SKILLS” OF PRIVATE COMPANY INDEPENDENT 

DIRECTORS: 
 

• Empathy  

• Humility/low ego 

• Communication  
 

INDEPENDENT DIRECTORS CAN EXERT INFLUENCE WITH RESPECT 

TO: 
 

• Employment of family members 

• Non-operating shareholders 

• Family conflicts 

• Buy outs of shareholder groups (e.g. family branch shareholders) 

• Talent management   
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PROCESS FOR RECRUITING INDEPENDENT DIRECTORS 
 

• Establish the objective/goal related to adding independent directors to the 

Board 

 

• Determine the desired skill set for independent directors, including solicitation 

of input from corporate stakeholders regarding independent director criteria 

 

• Establish a Nominating Committee to identify candidates that demonstrate the 

desired skill set 

 

•  Consider using director search services 

 

  

 

 

 

  

 

 

INDEPENDENT DIRECTORS IN PRIVATE COMPANIES 
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PROCESS FOR RECRUITING INDEPENDENT DIRECTORS 

 
• Create a Board prospectus that outlines important factors about the business and 

the desired skill set for review by independent director candidates 
 

• Solicit and review the candidate pool 
 

• Conduct interviews and narrow candidate pool 
 

• Decide on which candidates to whom a Board seat will be offered 
 

• Conduct reference checks 
 

• Onboard successful candidate(s) – Review of Board information and Business 

Documents and Introduction to key shareholders and executive management 

team 

 

 

 
 

 

 

 

INDEPENDENT DIRECTORS IN PRIVATE COMPANIES 
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INDEPENDENT DIRECTORS IN PRIVATE COMPANIES 

SOME RELEVANT QUOTES 
 

“Governance itself has grown in importance for private companies.  

There is the growing establishment of committee work with the 

addition of committees, such as nominating and governance, 

compensation, audit and human resources becoming important 

components of board work.” 
 

“As a result of public company practices, stakeholders in private 

companies know more about the workings of the private company 

board – who is on the board, what competencies and expertise 

they bring to the board as well as the presence of any 

independent directors” 
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SOME RELEVANT QUOTES 
 

“The best private companies govern themselves as if they were 

public companies.  We hold ourselves accountable to our 

shareholders and maintain the transparency to give our 

shareowners confidence that we are acting in their best interests.” 
 

“Many public company directors serve on private company boards 

and have brought some practices into the private company 

boardroom including greater transparency and better 

communication with shareholders.” 
 

“The growth of ‘best practices’ in private company boards is 

increasingly influenced by standards and practices that public 

companies observe.” 

INDEPENDENT DIRECTORS IN PRIVATE COMPANIES 
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Basic Board Responsibilities and Director 

Fiduciary Duties 

 Board responsibilities to Company and its stockholders 

– Direct management of business and affairs of 

Company 

– Delegate authority to management or to Committees 

of Board 

– Selection of chief executive officer and appointment of 

other executive officers 

 

 



Basic Board Responsibilities and 

Director Fiduciary Duties 

 Board responsibilities to Company and its stockholders 

(cont.) 

– Oversight of strategic growth through financing 

transactions, acquisitions and other significant transactions 

– Approve sale of Company 

• Special Committee of Directors 

– Advise and counsel CEO and executive management 

team 

– Monitor performance of CEO and executive management 

team 
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Basic Board Responsibilities and Director 

Fiduciary Duties 

 Basic fiduciary duties to Company and its stockholders 

– Duty of loyalty 

• Duty to act without self-interest 

• Duty to act solely for the benefit of the Company and its 

stockholders when voting on transaction or other 

business matters 

• Duty to act without self-interest (not expecting to derive 

personal benefit from transaction) 

– Duty of care 

• Duty to act in informed and considered manner 
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Basic Board Responsibilities and Director 

Fiduciary Duties 

 Basic fiduciary duties to Company and its stockholders 

(cont.) 

– Duty of care (cont.) 

• Duty to act in informed and considered manner 

• Review of reasonably available material information 
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Basic Board Responsibilities and Director 

Fiduciary Duties 

 Business judgment rule provides basic standard of review for duty of 

care 

– Presumption that Directors are acting in good faith and that Board 

action taken is in the best interests of the Company and its 

stockholders 

– Court will not substitute its own business judgment for that of 

Board of Directors if there is rational business purpose 

– No liability for action taken in good faith and with appropriate care 

– Presumption is rebuttable if third party can establish that the Board 

did not act in informed, careful manner (or breached duty of 

loyalty) 
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Basic Board Responsibilities and Director 

Fiduciary Duties 

 Enhanced scrutiny standard of review 

– Select situations in which courts will take closer look at 

Board’s actions irrespective of compliance with fiduciary 

duties 

• Employment of defensive techniques to block take-

over proposal by outside party 

• Change-in-control transactions 
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Basic Board Responsibilities and Director 

Fiduciary Duties 

 Entire fairness standard of review, if business judgment rule 

presumption is rebutted 

– Burden of proof on Board to show transaction is 

entirely fair to Company 

– Entire fairness encompasses procedural fairness/“fair 

dealing” (as well as substantive fairness/“fair price”) 

– Strictest standard of review of Board actions, granting 

no deference to Board’s judgement 
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Basic Board Responsibilities and Director 

Fiduciary Duties 

 Interested transactions 

– Business judgment rule does not apply where the transaction 

in question involves the self-interest of individual Directors 

– Delaware law provides that contracts between the 

corporation and an interested Director shall not be void or 

voidable, provided: 

• All material facts are known to the entire Board and the 

transaction is approved by a majority of the disinterested 

directors or 

• The transaction is fair to the corporation at the time it is 

approved by the Directors 
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Trends and Issues Impacting Independent 

Board Members 

 Heightened scrutiny 
– Stockholders 

– Regulators 

 Activist stockholders 
– Proxy contests 

– “No vote” campaigns against directors 

– Short sellers 

 Institutional Shareholder Services and other proxy advisory 

firms 
– Governance ratings 

 Increased attention to “over-boarding” 

 Desire for greater financial and other transparency 
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Trends and Issues Impacting Independent 

Board Members 

 Direct communications by Board with stockholders 

– Close coordination with Investor Relations officer 

– Regulation FD 

 Evolution of financial reporting and related internal controls 

 Executive compensation 

– CEO pay 

– Compensation consultants 

– “Say-on-pay” advisory voting 

 Independent leadership on Board 

– Independent Board Chairs and lead directors 

– Separation of Chairman and CEO roles 

– Vast majority of public companies have some form of independent leadership 

(compared to approximately 10 percent in Year 2000) 
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Trends and Issues Impacting Independent 

Board Members 

 Selection of Board members 

– Board Committees 

– Leadership 
• Board Chair/“Lead independent director” 

• Board Committee Chairs 

 Board executive committees/other committees 

 Board size 

– Number from five to 12 for most newly-public companies 

– On average S&P 500 Boards have 11 members 
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 Board processes and Board member job descriptions 

– Understanding by all Board members of Corporate 

Governance Guidelines (including clear processes and 

position descriptions for Board Chairman and other Board 

members), Code of Conduct and Committee Charters 

(including clear processes and position descriptions for 

Committee Chairs and members) 

 

 

Trends and Issues Impacting Independent 

Board Members 
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 Board member training and education 

– Third-party training sessions for Board and Audit Committee 

members 
• Attorneys 

• Auditors 

• Other service providers 

 Board off-site retreats 

– Discussion of long-term strategic objectives 

– Improve dynamics and strengthen relationships among 

Board members and among Board members with 

management members 

 

 

Trends and Issues Impacting Independent 

Board Members 
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 Conflict of Interest policies and procedures 

– Personal or outside business relationships, even without a financial 

component, can compromise independence 

 Proxy Statement disclosure 

 Director compensation 

– Equity Incentive Plan limits on total director compensation 

(including cash) 

 D&O insurance and other director indemnification 

protections 

 

Trends and Issues Impacting Independent 

Board Members 
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Independence and other Public Company 

Board Requirements 

 Sources of requirements 

– State corporation laws 

• Delaware 

• Other 

– Securities Exchange Act of 1934, as amended 

– Securities and Exchange Commission Rules 

– Sarbanes-Oxley Act of 2002 

– Dodd-Frank Wall Street Reform and Consumer Protection 

Act of 2010 

– Corporate governance listing standards of NYSE and 

NASDAQ (which are similar but not identical) 
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Independence and other Public Company 

Board Requirements 

 Legal/stock exchange requirements for public 

companies 
– Listed companies (other than controlled companies) are 

required to have majority of independent directors 

– Listed company’s Audit Committee and (other than for 

controlled companies) Compensation Committee and 

Nominating Committee are required to consist entirely of 

independent directors 

– Audit Committee and strict definition of “independence” as 

well as financial literacy and other qualifications  

– Independent directors must meet in executive sessions 

(without management present) 

 

 



www.mwe.com 40 

Independence and other Public Company 

Board Requirements 

 Legal/stock exchange requirements for public 

companies (cont.) 

– Post-IPO transition period 
• Majority of independent Directors required within one year of 

IPO 

• Audit Committee must have one independent Director at IPO, 

a majority of (and at least two) independent Directors within 

90 days of IPO and a fully independent Committee (of at least 

three members) within one year of IPO 

• Compensation Committee and Nominating Committee must 

have at least one independent Director at IPO, a majority of 

independent Committee members within 90 days of IPO and a 

fully independent Committee within one year of IPO 
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Independence and other Public Company 

Board Requirements 

 “Independence” definition and determination 

– NYSE 
• Board determination that Director has no material relationship with the 

Company (either directly or as a partner, stockholder or officer of an 

organization that has a relationship with the Company) 

• Director is not, nor has been within last three years, an employee of the 

Company and no member of Director’s immediate family is, or has 

been within the last three years, an executive officer of the Company 

• None of Director or any member of Director’s immediate family has 

received, during any 12-month period within last three years, more than 

$120,000 in direct compensation from the Company (other than 

director or committee fees and certain pension or other forms of 

deferred compensation for prior service) 
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Independence and other Public Company 

Board Requirements 

 “Independence” definition and determination (cont.) 

– NYSE (cont.) 

• Director is not a current partner or employee of firm that is the 

Company’s internal or external auditor and none of Director’s 

immediate family members is (a) a current partner of any such 

auditor or (b) a current employee of any such auditor personally 

working on the Company’s audit 

 

• None of Director or any member of Director’s immediate family 

was within the last three years a partner or employee of a firm 

that is the Company’s internal or external auditor and personally 

worked on the Company’s audit during such time 
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Independence and other Public Company 

Board Requirements 

 “Independence” definition and determination (cont.) 

– NYSE (cont.) 

• None of Director or any member of Director’s immediate family 

is or has been within last three years employed as an executive 

officer of another company at which any of the Company’s 

present executive officers at the same time serves or served on 

such other company’s compensation committee 

• Director is not a current employee, and no member of Director’s 

immediately family is a current executive officer, of a company 

that has made payments to, or received payments from, the 

Company for property or services in an amount which in any of 

the last three fiscal years exceeded the greater of (a) 

$1,000,000 or (b) two percent of such other company’s 

consolidated gross revenues 
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Independence and other Public Company 

Board Requirements 

 “Independence” definition and determination (cont.) 

– NASDAQ 
• Director is not an employee of the Company and has not been an 

employee for at least three years and Director is not a member of the 

immediate family of any person who is, or who was during the past 

three years, an executive officer of the Company or a subsidiary of the 

Company 

• None of Director, or any member of Director’s immediate family who is 

an executive officer of the Company, has accepted any payments from 

the Company in excess of $120,000 during the current year or any of 

the past three fiscal years other than in respect of (a) Board or 

Committee service, (b) payments arising solely from investments in the 

Company’s securities, (c) benefits under tax-qualified retirement plans 

or other non-discretionary compensation or (d) permissible loans under 

the Exchange Act. 
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Independence and other Public Company 

Board Requirements 

 “Independence” definition and determination (cont.) 

– NASDAQ (cont.) 

• None of Director or any member of Director’s immediate family is a 

partner in, or controlling shareholder or executive officer of, any 

organization to which the Company made, or from which the Company 

received, payments for property or services in the current fiscal year or 

any of the past three fiscal years that exceed five percent of 

consolidated gross revenues for such year or $200,000 (whichever is 

more) other than in connection with (a) payments arising solely from 

investments in the Company’s securities or (b) payments under non-

discretionary charitable contribution matching programs 

• None of Director or any member of Director’s immediate family is 

employed as an executive officer of another company where at any 

time during the past three years any of the Company’s executive 

officers served on such other company’s compensation committee 
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Independence and other Public Company 

Board Requirements 

 “Independence” definition and determination (cont.) 

– NASDAQ (cont.) 

• None of Director or any member of Director’s immediate family is a 

current partner at the Company’s outside auditor or was a partner or 

employee of such auditor who worked on the Company’s audit at any 

time during the past three years 

– Compensation Committee additional rules (for both NYSE and NASDAQ) 

• Board must consider (a) source of compensation of Director, 

including any consulting, advisory or other compensatory fee 

paid by the Company to Director and (b) whether Director is 

affiliated with the Company or a subsidiary or affiliate of the 

Company 
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Independence and other Public Company 

Board Requirements 

 “Independence” definition and determination (cont.) 

– Audit Committee 

• Director must not accept, directly or indirectly, any compensation from the Company other 

than Board and Committee fees 

• Director must not be an “affiliated person” (defined as an executive officer or owner of more 

than 10 percent of voting equity securities) of the Company or any subsidiary of the 

Company 

– Other than in context of Audit Committee, ownership of even a significant amount of 

stock is not by itself a bar to Board finding of “independence” 

– Proxy statement or Form 10-K must include disclosure relating to Director 

independence, including transactions and arrangements considered by Board in 

assessing Director independence 

– Exchange Act Section 16 “short-swing” profit liability exemptions for certain 

compensatory stock and stock option transactions between the Company and its 

executive officers that are approved by independent/“non-employee” directors 

– Section 162(m) tax deductibility of executive compensation if approval by 

independent/“outside” directors 
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Special Committees of Board 

 Why form a Special Committee? 

– DGCL §144 – One mechanism to address interested director situations and provide 

means to sustain transactions or other actions 

– Most frequent circumstances 

• Corporate/M&A  

• Litigation 

• Investigations 

– Special relationships (such as officer status, Board membership or controlling stockholder 

position) may create or have the appearance of creating a conflict of interest 

• Can result from existence of different classes of stock or super-voting stock where 

directors or officers have rights different from stockholders at large 

• Often arise in Management Buy-Out context, where management is entitled to same 

nominal consideration as other stockholders but where special terms provide 

favorable purchase of equity in acquiring company or significant benefits under 

employment agreements or otherwise 
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 Why form a Special Committee? (cont.) 

– In the M&A context, it is particularly important that all Board members satisfy their 
primary fiduciary duties of care and loyalty 

– Weinberger seminal case (Del. 1983) rejected the business judgment rule and 
applied the “entire fairness” standard for “going-private” transactions 

• The Company bears the burden of proving that the transaction was both 
procedurally and substantively “fair” to the minority, squeezed-out shareholders 

• In a footnote, the Delaware Supreme Court suggested that the target’s  
controlling shareholder could have prevailed had the target’s board appointed “an 
independent negotiating committee of its outside directors to deal with the 
[controlling shareholder] at arm’s length.” 

• After Weinberger, companies have used Special Committees to create 
procedural safeguards to preclude an “entire fairness” analysis or to shift the 
burden of proof. 

– Formation of Special Committee can reduce (or improve outcomes) of stockholder 
litigation and public scrutiny often resulting from controlling stockholder or interested 
Director transactions 

 

 

Special Committees of Board 
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 Customary Special Committee M&A situations 

– Going private or “squeeze-out” transactions in which a controlling 
stockholder wants to eliminate the public minority 

– Controlling stockholder transactions where the controlling 
stockholder is not the buyer but will receive different consideration 
from other stockholders 

– Management buy-out and other transactions in which Management 
is participating and will have an equity interest in the surviving 
company 

• Mere post-transaction employment should not generally result in 
a sufficient conflict to require a Special Committee 

• Meaningful economic benefits to Officers/Senior Management, in 
the form of post-transaction bonuses or equity incentives, could 
create a conflict 

 

Special Committees of Board 
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 Customary Special Committee M&A situations (cont.) 

– Hostile takeover attempts in which CEO and other members of 
Senior Management are likely to be replaced by bidder and are thus 
opposed to transaction 

– Transactions where Management has “picked a side”, making 
advisable a “market check” prior to Closing 

 

Special Committees of Board 
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 Entire Fairness standard 

– If a plaintiff can plead facts suggesting that a majority of Directors were 
interested in a transaction, the burden shifts to the Directors to prove that 
the transaction was “fair” to the minority stockholders. 

• This “entire fairness” test looks at both the process and the financial/economic 
result of the transaction -- fair dealing and fair price 

• Fact-intensive and viewed as a high or difficult standard to satisfy 

• Permits the Court to substitute its judgment (arguably with 20/20 hindsight) to the Board’s 
decision 

• Boards generally will go to great lengths -- including the appointment of a 
Special Committee -- to avoid the application of “entire fairness” to their 
decisions 

– A Special Committee can (a) avoid the application of the “entire fairness” 
standard, (b) shift the burden of proof from the Board to the party 
challenging the transaction or (c) provide substantial evidence of procedural 
fairness that could enable the Board to satisfy the “entire fairness” test  

Special Committees of Board 
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 Special Committees are not required for all corporate 
transactions 

– In the vast majority of transactions, there exists no meaningful 
“conflict” that would call into question the duty of loyalty of any officer 
or director. 

• Minor and disclosed indirect benefits of a transaction (such as an 
incentive compensation plan that is indirectly tied to the financial benefits 
of an acquisition) are generally not sufficient to trigger the higher “entire 
fairness” standard 

 Normal Board action  

– Where a majority of Directors are independent and disinterested in 
the specific transaction under consideration, the Board itself (and not 
a Special Committee) can act with respect to the transaction.   

 

Special Committees of Board 
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 In considering formation of Special Committee, Board 
should weigh time and cost involved and additional layer of 
complexity that could slow down transaction 

 Interested Director recusal 

 Note that rights of Board members to information can 
sometimes make a Special Committee advisable 

 Situation not calling for Special Committee initially might 
evolve to compel Special Committee 

 

Special Committees of Board 
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 Special Committee membership and characteristics 

– Directors chosen for the Special Committee should be both 
“independent” and “disinterested” 

• Independence general deemed to exist if the Director can base 
Director’s decision on the corporate merits of the transaction and not on 
external influences 

• NYSE and NASDAQ “independence” definitions sometimes cited by 
Delaware courts but not dispositive (one way or the other) under 
Delaware law 

• A Director is “disinterested” if not on both sides of the transaction and 
not deriving any personal gain from the transaction other than that 
realized by the Company or its stockholders generally 

• Because the effect is to undermine the Special Committee process, 
corporations generally err on the side of caution in disqualifying any 
Director whose judgment or impartiality could be seriously questioned 
due to a potential conflict of interest. 
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 Special Committee membership and characteristics (cont.) 

– Special Committees are generally comprised of at least three Directors if 

sufficient independent and disinterested Directors are willing to serve 

• An odd number avoids deadlock situations 

• Two can be awkward, since any absence precludes a quorum 

• One-member Special Committees are not prohibited under Delaware law but 

are generally subject to greater scrutiny and can also impose undue burden 

and exposure on the single member 

– In some cases, Directors have joined a Board initially with the purpose of 

serving on Special Committee 

• Limited term 

• Expectation that new Director will remain on Board beyond Special Committee 

term 
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– Where sufficient eligible Directors are available, the members of the Special 

Committee are generally selected based on functional criteria (such as 

education, experience, time availability and interest in participating in 

process) 

– Members of the Special Committee often select the Chair, although the 

Chair can be appointed by Board in the authorizing Resolutions 

• The Chair usually plays a lead role and is the focal point of negotiations and 

communications with the other parties and management 

• Key criteria include experience in similar situations, M&A expertise from non-

Board situations and time availability 
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 Special Committee process and operation 

– Once formed, the Special Committee must act in a manner 
consistent with arm’s-length negotiations between unrelated parties.  
This depends heavily on the Committee’s authority and its access to 
key, relevant information 

• The Special Committee’s authority is generally established in the 
Board’s authorizing Resolutions establishing the Committee. 

• The key element is the duty to negotiate the principal terms of the 
subject transaction 
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 Special Committee process and operation (cont.) 

– When the Company’s management is conflicted, in order to maintain its 
independence the Special Committee generally operates independently of 
management in negotiating the transaction 

• This can be awkward, since it can cut off or limit the Special Committee’s access 
to the individuals best positioned to provide the Special Committee with relevant 
information 

• Detailed protocols are sometimes implemented to govern interaction by 
interested management members with other parties and with Special Committee 
in order to maintain level playing field 

• Courts will review how the Special Committee actually negotiates the subject 
transaction -- looking for evidence (or lack thereof) of the arm’s-length 
negotiation of key deal terms, including price.   
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 Special Committee process and operation (cont.) 

– Independence usually means that the Special Committee will retain its own 
independent counsel, investment banker and other consultants to assist in 
its duties 

• These advisors will assist the Special Committee in reviewing substantively the 
proposed transaction, negotiating key deal terms and documents and 
memorializing Committee actions and the appropriate analysis and deliberations 
by the Committee 

• Special Committee should have discretion to select advisors and take an active 
role in selection (including through independent interviews of prospective 
advisers) 

• Outside general Company counsel not typically considered for Special 
Committee counsel role 

• Investment bank/financial advisers and fairness opinions 

• Compensation of these advisors should be structured to avoid creating 
additional conflicts (such as through success fees) 
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 Special Committee process and operation (cont.) 

– The Special Committee and its advisors must have sufficient time 
and access to relevant information to be able to discharge their 
duties adequately 

– In certain cases, the Company’s charter documents may limit the 
scope or nature of the Special Committee and may require 
amendment at the outset 

– Access to information 

– Power to do market check and power to Just Say No 
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 Special Committee process and operation (cont.) 

– Record-keeping and Minutes preparation can be particularly 
important for the Special Committee, as documentation of analyses 
provided by advisors, Committee deliberations and definitive 
Committee actions can be vital to supporting decisions and 
recommendations made 

• Individual Director note-taking is generally discouraged because such 
materials can become a focal point for discovery in subsequent litigation 

– Special Committee compensation 

• Timing of determination 

• Contingent consideration elements vs. flat amount 
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