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Introduction to Preemptive 

Rights & Options

 Preferential Purchase Rights in Real

Property = ADVANTAGE in Buying

 Right of First Refusal (ROFR) and Right of

First Offer (ROFO) are Preemptive Rights

 Option = Exclusive Right to Buy on Set

Terms
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Right of First Refusal
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Right of First Refusal (ROFR)
 ROFR involves 3 parties: (1) Grantor (Seller); (2) Holder

(Buyer); and (3) Third-Party Buyer.

 Trigger:  Third-Party Buyer

 Terms: Generally, those proposed by Third-Party Buyer or
negotiated between Owner and Third-Party Buyer.  Can be
negotiated if the language allows for it.

 It is not an option as it does not compel Grantor to sell solely
based on Holder’s desire to buy.

 Illustrations of ROFR:

 Lease Agreement: Grantor provides to Holder through a lease
agreement where Holder is lessee the right to match the terms of
and preempt any sale of the property negotiated between the
Grantor and Third-Party during the term of the lease.

 Contiguous Tracts: Grantor owns 2 contiguous tracts of land, A +
B. Grantor sells Holder tract A and provides Holder with ROFR as
to the purchase of tract B.

HOLDER OWNER THIRD PARTY
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Examples of ROFR Language
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Right of First Refusal.  During the Term, if Landlord receives and desires to accept a 

bona fide offer from a third party to purchase the Leased Premises (said Leased 

Premises being referred to as the “Property”), Landlord shall, before selling the 

Property to such third party, notify Tenant of all of the terms and conditions of the 

offer that Landlord is prepared to accept and shall first offer in writing to sell the 

Property to Tenant upon such terms and conditions.  Upon receipt of any such notice 

and offer from Landlord, Tenant shall have ten (10) days thereafter within which to 

either accept or reject Landlord’s offer.  If Tenant accepts Landlord’s offer, Landlord 

shall sell the Property to Tenant upon the terms and conditions of Landlord’s offer, 

subject to the balance of this Paragraph 33.  If Tenant fails to notify Landlord of 

Tenant’s decision with said ten (10) day period, Tenant’s failure to deliver any such 

response will automatically be deemed to be a rejection of Landlord’s offer.  If Tenant 

either affirmatively rejects Landlord’s offer or if said rejection is deemed to have been 

given pursuant to the immediately preceding sentence, then Tenant will not have any 

further right with respect to such specific offer provided to Tenant pursuant to this 

Paragraph 33. If any such offer under this Paragraph 33 is timely and properly 

accepted, then for a period of thirty (30) days following such acceptance (the 

“Negotiation Period”), Landlord and Tenant shall make commercially reasonable and 

good faith efforts to negotiate a purchase and sale agreement evidencing the terms 

and conditions of such offer, which is satisfactory to each party in its sole discretion.  

If, despite such efforts, Landlord and Tenant do not execute and deliver such a 

purchase and sale agreement during the Negotiation Period, Landlord may sell the 

Property to a third party for any price in excess of ninety-five percent (95%) of the 

price set forth in such offer.  Upon any such sale of the Property to said third party, 

Tenant’s rights under this Paragraph 33 shall survive.  The provisions of this Paragraph 

33 shall apply only to a voluntary sale by Landlord of the Property and shall not be 

applicable to, and Tenant shall not have any rights with respect to (but Tenant’s rights 

under this Paragraph 33 shall survive), (i) any voluntary or involuntary sale or transfer 

by a constituent partner or member of Landlord of such partner’s or member’s interest 

in Landlord or (ii) any foreclosure or conveyance in lieu thereof pursuant to any 

mortgage or deed of trust encumbering Landlord’s interest in the Property and/or this 

Lease.



And now, the rest of the story . . .     
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Avoiding a Bad RAP

 Rule Against Perpetuities:  No real property interest is valid unless it must vest, if at all, within 21 years
after the death of some live(s) in being at time of conveyance, plus normal periods of gestation

 Prevents property interests from vesting remotely.

 Concerned with restrictions that render title uncertain – burden on alienability is irrelevant.

 Majority View - ROFR creates an executory interest in real property governed by the RAP

 Minority View – RAP does not apply; ROFR analyzed as a restraint on alienation

 Drafting Pitfalls:

 ROFR binding on “grantor and his heirs, successors and assigns”

 ROFR as to an interest that does not then exist (e.g., new lease)

 ROFR contingent upon multiple events that may not occur

 ROFR in combination with other types of interests

 ROFR in name only

 Savings Provisions
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The Smell Test

 Unconscionability – circumstances sufficiently shocking or

gross to compel the court to intercede

 Invalidates an otherwise valid contract (applies to ROFRs and options)

 Evaluated as of time right is granted

 Substantive aspect – overall fairness of the contract

 Gross disparity in value exchanged

 Grossly unfair terms (e.g., option to buy at capped price for 20 years)

 No substantial benefit to weaker party

 Procedural aspect – how the parties arrived at the terms in

controversy

 Gross inequality of bargaining power + lopsided terms

 Physical/mental infirmities, ignorance, illiteracy, inability to understand language

 No negotiations

 Agreement first presented at closing as part of “stack of papers”
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“Unreasonable” Won’t Fly

 The Rule - a servitude that imposes a direct restraint on
alienation of the burdened estate is valid only if the
restraint is reasonable.

 Majority View – ROFRs are restraints, but not per se
unreasonable

 Factors

 Duration is specified and reasonable

 Price is reasonable (market value or 3rd party offer)

 Terms were negotiated
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Are We There Yet?

 Grantor – what triggers duty to give notice?

 Fee simple or some other interest

 Receipt of “bona fide” offer

 Other

 3rd Party Purchaser – may have duty to give notice if Grantor does not

 Holder – general rule = Grantor’s notice to Holder triggers Holder’s right to exercise

 Writing may or may not be req’d

 May include only a portion of the property

 May include additional property

 May trigger Holder’s duty to investigate

 The Pickle

 Grantor – breach of contract that cannot be cured

 Holder - use it or lose it
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What’s in a Notice?

“Lessor shall notify Lessee in writing of the true and complete 
terms and conditions of any proposed sale”

 Majority View

 ROFR is triggered by reasonable disclosure of the terms of
the proposed sale

 Holder has duty to undertake reasonable investigation of
terms she considers to be unclear

 If Holder fails to investigate, she cannot complain of
deficiencies in the notice

17



Exact Match, Unless It’s Not

“Holder shall have a prior right, for 60 days, to purchase such interest 
on the same terms and conditions set forth in such 3rd party offer.”

Majority View – unless contract provides otherwise, Holder must match 
all terms & conditions that are:

➢ Commercially reasonable

➢ Imposed in good faith

➢ Not designed to defeat the preemptive right

The Quandry – Holder may be req’d to accept terms not in dispute and 
seek judicial determination as to disputed terms
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Walking the Walk

Condo lease: “Tenant shall have 15 days to purchase the 
Unit on the price and terms in the 3rd party contract.”  Bulk 
sale contract price = $76/SF for Unit and other units.

 Unless excused, Holder must perform/tender
performance to trigger Landlord’s duty to close

 Holder’s timely tender of purchase money = Unit SF x $76

 Landlord could be compelled to close sale of the Unit @
$76/SF
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Don’t Let the Tail Wag the Dog

 Do the benefits outweigh the burdens?

 Will the deal pass the “smell test”?

 Have I avoided technical traps?

 When does it all end?

 What should (and should not) trigger Grantor’s duty to provide notice?

 What notice (type AND content) should be required?

 What should be required for acceptance/exercise?

 What should be the effect of a failure to exercise?

 What will constitute conclusive proof of failure to exercise?

 Should the right be assignable; if so, on what terms?

 Have I provided for recordation or other constructive notice?

 Have I identified & addressed foreseeable changes in circumstances?

 If the contract is followed, will the deal actually work?

20



Right of First Offer
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Right of First Offer (ROFO)

 Essentially the inverse of ROFR.

 Grantor provides Holder with right to respond to the terms
Grantor would be willing to accept, prior to Grantor offering to
any Third-Party.

 Trigger:  Owner

 Terms: Proposed by Owner or negotiated between Holder and
Owner.

 Illustration:

 Contiguous Tracts: Grantor owns 2 contiguous tracts of land,
A + B.  Grantor sells Holder tract A and provides Holder with
ROFO as to the purchase of tract B. When Grantor decides to
sell, Grantor must always allow Holder to respond to terms of
the proposed sale.

HOLDER OWNER
22



Examples of ROFO Language
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Right of First Offer. During the Term, if Landlord desires to sell the Leased Premises (said 

Leased Premises being referred to as the “Property”), Landlord shall, before selling the 

Property, notify Tenant of all of the terms and conditions Landlord is prepared to accept and 

shall first offer in writing to sell the Property to Tenant upon such terms and conditions.  

Upon receipt of any such notice and offer from Landlord, Tenant shall have ten (10) days 

thereafter within which to either accept or reject Landlord’s offer.  If Tenant accepts 

Landlord’s offer, Landlord shall sell the Property to Tenant upon the terms and conditions of 

Landlord’s offer, subject to the balance of this Paragraph 33.  If Tenant fails to notify 

Landlord of Tenant’s decision with said ten (10) day period, Tenant’s failure to deliver any 

such response will automatically be deemed to be a rejection of Landlord’s offer.  If Tenant 

either affirmatively rejects Landlord’s offer or if said rejection is deemed to have been given 

pursuant to the immediately preceding sentence, then Tenant will not have any further right 

with respect to such specific offer provided to Tenant pursuant to this Paragraph 33. If any 

such offer under this Paragraph 33 is timely and properly accepted, then for a period of 

thirty (30) days following such acceptance (the “Negotiation Period”), Landlord and Tenant 

shall make commercially reasonable and good faith efforts to negotiate a purchase and 

sale agreement evidencing the terms and conditions of such offer, which is satisfactory to 

each party in its sole discretion.  If, despite such efforts, Landlord and Tenant do not 

execute and deliver such a purchase and sale agreement during the Negotiation Period, 

Landlord may sell the Property to a third party for any price in excess of ninety-five percent 

(95%) of the price set forth in such offer.  Upon any such sale of the Property to said third 

party, Tenant’s rights under this Paragraph 33 shall survive.  The provisions of this 

Paragraph 33 shall apply only to a voluntary sale by Landlord of the Property and shall not 

be applicable to, and Tenant shall not have any rights with respect to (but Tenant’s rights 

under this Paragraph 33 shall survive), (i) any voluntary or involuntary sale or transfer by a 

constituent partner or member of Landlord of such partner’s or member’s interest in 

Landlord, or (ii) any foreclosure or conveyance in lieu thereof pursuant to any mortgage or 

deed of trust encumbering Landlord’s interest in the Property and/or this Lease.
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Pros and Cons of ROFRs and 

ROFOs
 Provide some security to a lessee. Although the sale of the property

would not disrupt a lease, a lessee may care about the identity of its
lessor. Under this arrangement, if an owner decides to sell, a lessee will
at least be given the opportunity to purchase, either to rid itself of a
lessor or avoid an undesirable lessor.

 Can provide the Holder with the leverage to negotiate for something
else at the time of the triggering event (in exchange for agreeing not to
exercise its right), even if Holder has no desire to exercise the right.

 Theoretically, with a ROFR, the market sets the price because the
Grantor must have a bona fide offer in hand. However, the existence of
a ROFR makes marketing tough—a distinct disadvantage for the Grantor.

 Both restrict the Owner and may delay the sale process, making the
property less desirable to potential purchasers.

 Both ROFRs and ROFOs are rife with the potential for disputes, which
can take many different forms (in particular if the ROFR or ROFO is in
effect for long periods of time).
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ROFO – Impactful Pre-emptive Right 

If Jensen desires to sell the premises, Ammex shall have the right to 
receive written notice, which shall constitute an offer to sell, 
before Jensen enters into negotiations with any 3rd party.  If Ammex
rejects the offer, Jensen may sell to others at the offer price.  If the 
property does not sell within 180 days, Jensen may lower the price 
but must offer the property to Ammex at the lower price before 
offering it to any 3rd party.  [Repeat every 180 days until property is 
sold] 

➢ ROFO is not void for omission of price and other relevant terms

➢ Contract creates enforceable obligation for Jensen to offer
property to Ammex at a price before testing the market and
soliciting offers (and thereafter as applicable)

➢ Jensen’s failure to comply with his obligation is a breach, for
which Ammex may pursue specific performance or damages
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The Letter of Intent That Binds

Letter of intent provided that, for a specified time, Seller agrees to 

refrain from engaging in negotiations with 3rd parties and both 

parties agree to negotiate in good faith on terms for the sale and 

purchase of the property.  LOI required execution of a “definitive 

agreement” governing the sale and purchase transaction.

➢ LOI is not enforceable as a sale contract

➢ LOI is enforceable as an agreement by Seller to refrain from

negotiations with 3rd parties for stated duration

➢ LOI is enforceable as an agreement by both parties to negotiate

in good faith
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Right of First Opportunity

If Hospital elects to allow any of the property to be sold for non-clinical 
use, Hospital will give Holder notice and Holder shall have one-time right of 
first opportunity to purchase such property. Hospital shall negotiate 
exclusively with Holder for 30 days to reach agreement on the purchase 
price.  If the parties have not executed a sale contract within such 30-day 
period, Hospital may sell the property to a third party.

➢ Contract obligates Hospital to send notice of its intent to sell property.

➢ Contract obligates Hospital to negotiate exclusively with Holder for 30
days.

➢ Contract does not require either party to base its price negotiations on
an appraisal or anything else.

➢ Implied covenant of good faith and fair dealing does not obligate either
party to conduct its price negotiations based on what the other party
believes is reasonable.
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Options to Purchase

30



Options to Purchase
 Option to purchase involves 2 parties: (1) Grantor (Seller) and (2) Holder

(Buyer).

 Compels Grantor to sell based on Holder’s unilateral desire.

 Trigger:  Holder

 Terms: Pre-determined or pre-negotiated.

 Technical Requirements: For an option to constitute an enforceable
contract, it must be in writing, recite consideration, be signed by the
Grantor (Seller), and must describe the property and specify the price and
other terms of the sale.

 Illustrations of Options to Purchase:

 Lease Agreement: Grantor (Seller/Landlord) provides to Holder (Buyer/Tenant),
through a lease agreement, the exclusive right to purchase the property from
Grantor during a specific time and for a defined price.

 Development:  Many Grantors of adjacent lands grant the Holder the right to
purchase all the lands, so that Holder can purchase and then develop all adjacent
lands into one development project.

HOLDER OWNER

31



Option to Purchase Language
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Grant of Option to Purchase. Option to Purchase. Seller hereby grants to Purchaser an exclusive and

irrevocable option (the “Option”) to purchase from Seller and, if Purchaser exercises the Option, agrees

to sell to Purchaser, [all of] [all or a portion of] the Property, subject to and upon the terms,

covenants and conditions set forth herein.

Option Term. The term of the Option shall commence on the Effective Date and shall expire on the date

that is [__________________] months from the Effective Date (the “Option Term”). If Purchaser does

not exercise the Option, [or] terminate this Agreement prior to the expiration of the Option Term,

Purchaser shall be deemed to have terminated this Agreement, and the parties shall both execute a

writing confirming such termination.

Option Consideration. On or before the respective payment dates set forth below, Purchaser shall pay

and release to Seller the additional sums set forth below (collectively, “Option Consideration”), all in

the form of immediately available funds. All amounts paid as Option Consideration shall be credited

towards the Purchase Price at Closing if Purchaser exercises the Option, but shall otherwise be non-

refundable except as elsewhere expressly provided in this Agreement.

Exercise of Option. The Option may be exercised upon Purchaser’s written notice to Seller of its

election to exercise the Option (“Option Notice”) within the Option Term specified in Section 2. Such

Option Notice shall be deemed timely if it is delivered by certified mail, return receipt requested, or

via a nationally recognized overnight delivery service within the time period specified above.

Purchaser’s Option Notice shall specify [whether Purchaser is exercising the Option with respect to

all or a portion of the Land (subject to compliance with all applicable subdivision requirements)

and] the Purchase Price (defined below) for the Property. In the event that Purchaser timely exercises

the Option, Seller shall sell to Purchaser and Purchaser shall buy from Seller the Property, on the terms

and conditions established in this Agreement.

Purchase Price. The “Purchase Price” for the Property shall be equal to

[_______________________________] Dollars <OR> [($[________________]) per acre, multiplied by the

actual number of acres in the Land to be purchased by Purchaser as set forth in the Option Notice].



Option v. Sales Contract

OPTION SALES K

➢ Mere Contract Right

➢ May be in place until released

➢ Strict Performance

➢ Time is of the Essence

➢ Inequitable forfeiture and

unenforceable penalty  doctrines

do not apply

➢ May be revocable until accepted

➢ Casualty risk on landowner,

unless modified by the terms of

the contract

➢ May not be Insurable

➢ Equitable Title to real estate

•Standing to sue

•Insurance proceeds

•Condemnation award

➢ Typically short-lived; one and done

➢ Substantial Compliance

➢ Minor Delay is Inconsequential,

unless modified by the terms of the

contract

➢ Inequitable forfeiture and/or

unenforceable penalty doctrines

prevent unfair cancellation

➢ Typically binding

➢ Casualty risk on buyer, unless

modified by the terms of the

contract

➢ Insurable property interest
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And now, the rest of the story . . .     
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Is This Really An Option?

Lease:  Tenant shall have the right to purchase the leased 

premises during the term of the Lease at market value.

Majority View – this does not create an option

 An option gives another the right to purchase at a fixed

price within a certain time

 “Market value” is not a fixed price and the contract does

not provide a mechanism for fixing it
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Another Bad RAP

“Lessee has an option to purchase the leased property at any time 
during the term of this lease for the consideration and upon the terms 
and conditions hereinafter set forth.”

1-year lease renewed automatically unless terminated by Lessee.
Binding upon the heirs, legal representatives, successors and assigns of
the parties.

Majority View – This creates an executory interest that violates the Rule.

➢ The option is perpetual; it exists for as long as Lessee or Lessee’s heirs, successors or assigns wish to
remain on the property.

➢ The interest that would arise upon exercise of the option would not necessarily vest within the time
limit set forth under the Rule.

Minority View – RAP does not apply.

 Question is whether the restraint is reasonable

 Where no fixed time for performance is stated, the contract term is deemed to be of reasonable
duration
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Independent Consideration

General Rule - option contract must be supported by 
independent consideration to create an enforceable right to 
purchase

 Majority View:  unless and until independent consideration is paid, the option is revocable at
the will of the grantor

 Minority View:  recital of an amount of consideration (but not “good and valuable
consideration”) is sufficient, provided the option is to be exercised within a reasonable time

Modification or extension of option contract must also be 
supported by consideration (or recital)

Exception - independent consideration may not be required if 
the option is contained within another agreement (e.g., lease) 
that is supported by consideration
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Was Option in Force?

“During the term of this lease, Weaver will have a first option 
of refusal to buy the property for $175,000.00.”

Lease expired.  Tenant remained in possession as holdover 
tenant.

Majority View -

 Unless the lease provides to the contrary, purchase option in
a lease expires with the term of the lease.

 Holdover tenancy is not a renewal or extension of the lease.
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It’s Strict Compliance or Nothing At All

General Rule – exercise of option must strictly comply with terms of the 
contract

 Time is of the essence (whether stated or not)

 Acceptance/exercise must be unqualified and unambiguous

General Rule - failure to exercise option according to its terms is ineffectual 
and tantamount to a rejection 

 Conditional acceptance within the option period may not constitute rejection

 Where optionor makes exercise impossible and optionee has done all within its
power to complete the transaction, the court will deem the option exercised

Default Rule - If the option contract is silent as to the method of exercise, 
giving notice within the option period and tendering performance within a 
reasonable time is generally sufficient
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And Now That We’ve Exercised . . .

Conversion to an executory contract of sale

 Occurs as a matter of law

 Even if option requires execution of separate contract of sale

Optionee becomes equitable owner

 Has insurable interest

 Bears risk of loss if property is damaged or destroyed

 Entitled to receive compensation for condemnation

 Standing to make most legal challenges

Breach gives rise to causes of action for damages or specific performance

 Specific performance generally requires proof that party seeking enforcement has fully
complied or is excused from full compliance under the sale contract

 Specific performance is an equitable remedy that may be subject to equitable defenses such as
unclean hands or laches and will not be ordered where performance is impossible

 Damages may be out-of-pocket or benefit-of-bargain
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Take Charge of the Deal

 Do the benefits outweigh the burdens?

 Does it pass the smell test?

 Have I avoided technical traps?

 Fixed price or formula for determining price?

 Fixed end date? Appropriate duration?

 What steps should be required for exercise?

 What should be the time for exercise?

 Should there be conditions to exercise (i.e., dependent covenants)?

 Should I vary the rule of strict compliance?

 Have I dealt with the issue of consideration?

 Have I properly allocated the parties’ rights and obligations prior to exercise?

 Have I addressed failure to exercise/noncompliance?

 Should the right be assignable?

 Have I provided for recordation or other constructive notice?

 Have I identified & addressed foreseeable changes in circumstances?

 If the contract is followed, will the deal actually work?
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Lender & Title Issues

 Depending on how the lease is structured, getting an SNDA is
likely the difference between the lease showing on Schedule B-
I or B-II of the lender’s title policy (but may depend on
jurisdictional norms)

 Consider recording a Memorandum of Lease

 Lenders want leases on B-II

 General B-II language: “Rights of tenants, as tenants only, under
unrecorded leases, if any, without rights of first refusal or other
options to purchase

 Title company will want to review the lease(s). If there are any
options, the latter language will not be granted unless a specific
subordination agreement is obtained

 Title company may bifurcate the exception based on the specific
wording of a lease and whether a subordination agreement is
obtained. In this case, specific leases are usually listed on the
various schedules
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Lender Concerns
 If the Option, ROFO or ROFR is set forth in a lease, a lender to

the then-fee owner will want:

 Tenant estoppels to also certify that the options or other rights
have not yet been triggered by the Tenant or acts of the landlord.

 SNDA to subordinate the right to the lender's interest (e.g., the
tenant/option holder will specifically state in a recordable
document that it will not exercise its right in connection with a
foreclosure or proceeding in lieu thereof).

 A general SNDA which subordinates "the lease" (or other agreement
containing the option or right) likely covers any such rights or options
set forth in the lease/agreement, but most lenders want such
options/rights explicitly called out and specifically subordinated.

 If Lender consent is required to exercise, Lenders could be
amenable to allowing exercise of the rights, provided that the
lender is paid in full in connection with any resulting transfer
(or the purchaser/transferee is acceptable to lender and
assumes the loan).
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Lender Concerns
 What are the triggers for exercise of the right/option? Could a lender's actions under its loan

documents act as a trigger.

 Foreclosure, for example, could be seen as a sale triggering the right.

 Casualty / condemnation events are sometimes triggers

 What is the subject of the right

 A space or unit within a larger building (how much of the square footage is affected)

 A separate pad site

 Further lender consideration: how important is the subject of the right/option to the

overall collateral and will a partial release result in defaults with respect to LTV, DSCR

or occupancy covenants?

 When drafting the Option, ROFO or ROFR provisions, it is advisable to address potential lender

concerns

 Specifically subordinate such options/rights to any future mortgage

 Even with self-operative subordination, option/right holder should agree to deliver an

SNDA upon request of a lender (and preferably on lender's form)

 Has the landlord granted any other rights that make the options more onerous (or make

general subordination more of a hardship for the tenant/option holder)?

 Survival – does it and for how long?

 "One shot deal"? If the right/option holder passes on the first trigger, is that the only shot

they get? Does the right/option become void? Or is it possible that the right/option renews

and triggers each time a property is sold or leased?
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Other Title Insurance Issues:

 May or may not be insurable

 Recording requirements

 Policy amount/limits of coverage

 Exceptions/exclusions

 May require a waiver/release from the right holder

 Sch. B exception if insurer determines it is “continuing”
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