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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.

Recording our programs is not permitted. However, today's participants can 

order a recorded version of this event at a special attendee price. Please call 

Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 

at www.straffordpub.com.

FOR LIVE EVENT ONLY
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Concept — Right-Sizing M&A Documentation for 

Smaller and Middle-Market Deals: Distinguishing 

Relevant From Unnecessary Terms, Reducing Costs

Why is this important?
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About Jedediah Ande
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Mr. Ande advises clients in numerous areas at every 

stage of the business continuum, with a focus on tech 

and tech-enabled industries. Venture capital funds, 

private equity funds, and companies rely on his 

extensive experience with private equity and venture 

capital financings as well as mergers, acquisitions and 

divestitures, equity transactions, debt financings, and 

other general corporate and securities law matters. 

Clients seek Mr. Ande’s practical guidance in 

structuring, negotiating, and documenting a wide 

variety of business and corporate agreements, 

including merger agreements, securities purchase 

agreements, asset purchase agreements, disclosure 

schedules for, and other ancillary transaction 

documents associated with, such agreements and 

transactions, including escrow agreements, security 

agreements, employment agreements, limited liability 

company operating agreements, partnership 

agreements, shareholders agreements, and other 

entity formation documents.



About Ira Blank
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Ira L. Blank is the co-founder of The Enterprise 

Law Group, LLC, where he works with 

business owners and leaders who want to run 

their business and develop and maintain a 

high-performing workforce without the 

disruption and cost of employment-related 

legal claims and investigations, and with the 

effects of unionization in check.

He has decades of experience as a 

management-side labor/employment law 

attorney and litigator and as an HR executive. 

Mr. Blank has participated in, and has 

represented buyers and sellers in, M&A deals. 

He has seen the deals that had a happy 

ending and the deals that didn't.



About Will S. Chuchawat
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Mr. Chuchawat has been consistently recognized as one of the 
best attorneys in the country, including: 

--Mr. Chuchawat is one of Law360's Top Attorneys in the 
Nation Under 40.

--The M&A Advisor named in one of the "40 Under 40" in the 
West, which includes: AK, AZ, CA, CO, HI, ID, KS, ND, NE, NM, NV, 
OR, OK, SD, TX, UT, WA, and WY. The M&A Advisor made their 
selections from a pool of not just attorneys, but everyone in the 
M&A and turnaround space, which included private equity 
professionals, bankers, consultants, accountants, money 
managers, etc.

--The Daily Journal named him one of the Top 20 Attorneys 
Under 40 in California.

--The Recorder named him one of the 50 Lawyers on the Fast 
Track in California.

--MCCA Rainmakers 2020 (one of 11 awardees nationwide)
--The LA Business Journal named him one of the Most 

Influential Minority Lawyers
--Legal 500, Mergers & Acquisitions, 2015-2020
--SuperLawyers, Rising Star, 2012-2020

Mr. Chuchawat is also the co-founder of Vivotein, which fights 
climate change and food scarcity by solving food waste. Mr. 
Chuchawat is the Chair of YPO - Beverly Hills and is on the board.

Will Chuchawat is the Co-Head of the Private Equity and 
Mergers & Acquisitions Group for Proskauer. He does M&A, all 
day, every day. Mr. Chuchawat represents PE, public 
companies, VC and private companies in all industries, 
including technology, healthcare, consumer, business services, 
industrials, A&D, life sciences, financial services and media.



M&A – Types of Transactions and Pros/Cons 
 Mergers

- Assets move by operation of law which can be more efficient than 

transferring individual assets; debt also moves by operation of law which 

can create more potential exposure

- Dissenter’s rights

 Equity Sales 

- All assets/debts remain with the target

- Must get all equity holders to sign the purchase agreement

 Asset Sales

- Typical structure on smaller deals due to liability protection

- Generally require more third party consents 

- Stockholders may not be required to be party to or bound by any of the 

deal documents 

- May not need stockholder approval

 Tax considerations are an integral part of deal structuring.
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Deal Consideration/Purchase Price

 Cash (simplest method)

 Equity (tax considerations can make the deal complex because sellers do 

not want to be taxed on the receipt of equity without receiving the cash 

necessary to pay the tax)

 Contingent Payments 

- Debt (can add a layer of complexity because of a seller’s desire to 

secure this payment (i.e. security interests, guarantees, equity pledges, 

etc.)) or a buyer’s existing debt financing (i.e. subordination 

agreements) but can also be very simple (i.e. just an agreement to 

receive payment at a later date)

- Earnout Payments (most complex and earnout provisions tends to be 

heavily negotiated)

 Purchase Price Adjustments - working capital/inventory (typically these 

provisions are fairly standard but in certain instances factual issues may 

create complexity)
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Representations/Warranties

 Seller Representations (used to allocate risk between the parties)

- Factual statements about the seller and its business which must be true 

and correct 

- Typical representations (for all deals)

- Industry specific representations/focus

- In drafting, one should consider what representations are needed for 

this type of business, to address specific risks and where the company 

is in its life cycle rather than include a standard set of representations 

and warranties (some of which may be unnecessary for the target or 

not applicable)  

 Buyer Representations

- In all cash deals, the buyer representations are very short and simple

- In equity transactions, sellers typically request more representations 

about the buyer’s business and in some instances may want reciprocal 

representations and warranties
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Closing

 Sign and close at the same time

- Typically used in simple transactions

- This type of structure eliminates many provisions of the definitive 

transaction documents thereby decreasing costs

- Eliminates certain closing deliveries such as bring down certificates 

 Sign and close later

- Used in more complex transactions; typically where governmental 

approvals are required

- Closing conditions (Sellers typically look for deal certainty so closing 

conditions can be heavily negotiated (i.e. no material adverse effect and 

third parties that must perform certain obligations such as employment 

agreements))

- The passage of time may require updates to the disclosure schedules 

 Closing deliveries, usually deal specific but consider whether items such as 

secretary’s certificate and legal opinions are necessary in smaller 

transactions.10



Covenants, Closing Conditions

 Pre-Closing vs Post-Closing

 Consents

 Operations between signing and closing

 Reasonable Efforts

 Confidentiality

 Exclusivity

 Restrictive Covenants

 Taxes

 Access

 Records

 Closing Conditions
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Indemnification

 Survival

 Asset vs Equity

 Your watch/ Our watch

 Fundamental, General and in between

 Caps

 Baskets

 Mini baskets

 Covenants

 Standalone indemnities

 Taxes, known liabilities, debt, transaction expenses

 Fraud
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Indemnification

 Direct Claims

 Third Party Claims

 Attorneys’ Fees

 Mitigation

 Insurance

 Tax Benefits

 No Circular Recovery

 Sandbagging

 Rescission

 Exclusive Remedy
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Misc

 Governing law

 Courts

 Arbitration

 Attorney Client Privilege
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Human Resources and Labor Relations 

Considerations

Protections tailored to the transaction vs. detailed “everything 

under the sun” protections

Are some matters really relevant . . . Really?

The more that’s in the sale/purchase agreement, the more 

there is to negotiate vs. better to negotiate pre-closing than 

fight post-closing
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Many Human Resources and Labor Relations 

Considerations are a Function of Whether the Deal is Asset 

Purchase/Sale or Stock Purchase/Sale. For example:

Federal (and some states’) WARN Act notices

Successor liability

Collective bargaining agreement obligations

Multi-employer pension plan withdrawal liability

 I-9s

Seller’s employees’ employment agreements and protective 

(non-compete, non-solicitation, non-disclosure) agreements

401(k) plans
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Examples of Specific Provisions with Long-

Form vs. Short-Form Considerations

Employee benefit plans – buyer may want more detail than 

seller may want to provide

Employees and independent contractors – same. Also, 

number of employees may drive needed detail

Compliance with wage-hour laws, anti-discrimination laws, 

wage-payment laws, retirement plan protection laws (the list 

goes on and on) – Can this be addressed in the Legal 

Compliance provision and thereby simplify and avoid 

redundancy?
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Sometimes the Devil is in the Details. For example, 

Restrictive (Non-Compete, Non-Solicitation, Non-

Disclosure) Covenants

 Asset purchase/sale vs. stock purchase/sale

 Active owners, passive owners, non-owners

 Will anyone balk at signing? What if non-owners never signed 

restrictive (protective) agreements?

 Review restrictive covenants in existing agreements; review existing 

restrictive agreements

 If applicable, is consent of employee/owner to assignment required?

 Are the restrictive covenants/agreements enforceable?

 Choice-of-law provision

 Restrictive covenants in the SPA or APA vs. stand-alone protective 

agreement vs. stand-alone employment agreement containing 

restrictive covenants
18



CLOSING REMARKS AND

QUESTIONS
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Contact Information

Jedediah Ande

jande@mccarter.com

Ira L. Blank

iblank@theenterpriselawgroup.com

Will S. Chuchawat

WChuchawat@proskauer.com
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