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Subrogation Defined
Black’s Law Dictionary defines subrogation as “the substitution of one person 
in the place of another with reference to a lawful claim, demand or right, so 
that he who is substituted succeeds to the rights of the other in relation to the 
debt or claim, and its rights, remedies and securities.”

So . . . 

In the context of insurance, the insurance carrier substitutes to the rights of its 
insured.  The benefit is that the party actually paying for the loss can recover 
from the party actually causing that loss.

6



But, there are limitations . . .
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“He who is substituted succeeds to the rights of the other.”  No 
less.  No more.

So . . . 

The indemnifying party should be very concerned about any
claim waivers or limitations that the indemnified party has
made a part of its agreement, including any express waivers of
subrogation. You may have the right to stand in the other party’s
shoes, but instead of glass slippers the other party may be
wearing rubber flip flops.



As for risk management on construction projects . . .
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Subrogation and related waivers give the parties the ability to place the
risk of loss squarely on the shoulders of one party or another and one
insurance carrier or another. By waiving subrogation, the loss will be
borne by the insurance carrier that paid for it.

Such waivers can have the effect of minimizing litigation, avoiding
disruption, and providing certainty.

But, someone has to pay for all of that . . .



As for dollars and cents on a construction project . . . 
If the insurance carrier has a subrogation right and obtains a recovery, the insured may obtain
reimbursement of its deductible. The insured also gains that deductible without having to fund the
litigation itself. So, this is a factor that favors maintaining subrogation rights.

The carrier may also charge a lower premium if the insured has a lower loss history due to a recovery
through subrogation rights. This also favors maintaining subrogation rights.

So, who benefits when subrogation rights are waived, as they are by the standard language in the AIA
form agreement? The parties who would otherwise be at fault (designers, contractors, subcontractors)
but escape liability (and losses for their insurance carriers) because the other parties’ (the owners’)
insurance carrier has covered the loss without pursuing subrogation.
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Subrogation Rights Granted in the Insurance Policy
While there are other terms in use, the term used by the Insurance Services Offices is the 
most common, and the others get to the same place:

I.  TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US

If any person or organization to or for whom we make payment under this coverage form has rights to recover
damages from another, those rights are transferred to us to the extent of our payment. That person or organization
must do everything necessary to secure our rights and must do nothing after loss to impair them. But you may waive
your rights against another party in writing:

1. Prior to a loss to your Covered Property or Covered Income.

2. After a loss to your Covered Property or Covered Income only if, at time of loss, that party is one of the
following:

a.  Someone insured by this insurance;
b.  A business firm:

i.  Owned or controlled by you; or
ii.  That owns or controls you; or

c.  Your tenant
This will not restrict your insurance. 
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Permission to Waive
“But you may waive your rights against another party in writing [p]rior to a
loss to your Covered Property or Covered Income.”

But what about where the carrier does not give this right?

Subrogation waivers are so common in the contracts used in construction that
it is best for construction project participants to understand when they place
their insurance whether the insurance carrier gives them the right to waive.

If not, the carrier can refuse to cover the loss!
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How to get it right?
Make sure that the parties waive subrogation rights in their construction 
agreements, and, make sure that each has permission to do so within their 
insurance policies.  
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Hypothetical #1

Owen Owner obtained a policy of Builder’s Risk Insurance to cover property losses during
construction. Owen engaged Connie Contractor to construct a five-story commercial office building
at a cost of $5 million. Connie Contractor engaged Sam Subcontractor to perform the electrical
work. When the building was nearing completion, a fault in Sam’s work caused a fire that burned
the building to the ground. Owen’s insurance carrier, Insurmountable Insurance, responded and paid
$1 million to demolish the remains and another $5 million to build all over again. Because it had an
express subrogation right identified in its policy, and because Owen, Connie and Sam did not waive
subrogation rights, Insurmountable Insurance could then sue Sam Subcontractor to recover the $6
million. Sam had obtained Commercial General Liability Insurance, and his carrier reimbursed
Insurmountable Insurance. Sam’s carrier eventually dropped him and Sam then had to pay higher
premiums to another carrier.
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Hypothetical #2

Same situation, but this time Owen’s contract with Connie includes a term that
waives subrogation rights against Connie and her subcontractors.
Insurmountable Insurance is thus unable to pursue Sam for recovery.
Insurmountable Insurance charges Owen higher premiums on his next
development project.
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Hypothetical #3

Same situation, but there is a problem.  Owen’s policy with Insurmountable 
Insurance includes a provision that bars Owen from waiving his subrogation 
rights. Owen does it anyway in his contract with Connie.  Insurmountable 
Insurance denies Owen’s claim, leaving him to use his resources to pay for 
demolition and reconstruction and recover from Sam.    
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A201-2017 General Conditions of the Contract for Construction 
§ 11.3 Waivers of Subrogation

§ 11.3.1 The Owner and Contractor waive all rights against (1) each other and any of their subcontractors, sub-subcontractors,
agents, and employees, each of the other; (2) the Architect and Architect’s consultants; and (3) Separate Contractors, if any, and
any of their subcontractors, sub-subcontractors, agents, and employees, for damages caused by fire, or other causes of loss, to the
extent those losses are covered by property insurance required by the Agreement or other property insurance applicable to the
Project, except such rights as they have to proceeds of such insurance. The Owner or Contractor, as appropriate, shall require
similar written waivers in favor of the individuals and entities identified above from the Architect, Architect’s consultants,
Separate Contractors, subcontractors, and sub-subcontractors. The policies of insurance purchased and maintained by each person
or entity agreeing to waive claims pursuant to this section 11.3.1 shall not prohibit this waiver of subrogation. This waiver of
subrogation shall be effective as to a person or entity (1) even though that person or entity would otherwise have a duty of
indemnification, contractual or otherwise, (2) even though that person or entity did not pay the insurance premium directly or
indirectly, or (3) whether or not the person or entity had an insurable interest in the damaged property.

§ 11.3.2 If during the Project construction period the Owner insures properties, real or personal or both, at or adjacent to the site
by property insurance under policies separate from those insuring the Project, or if after final payment property insurance is to be
provided on the completed Project through a policy or policies other than those insuring the Project during the construction period,
to the extent permissible by such policies, the Owner waives all rights in accordance with the terms of Section 11.3.1 for damages
caused by fire or other causes of loss covered by this separate property insurance.
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AIA B101-2017 Standard Form of Agreement Between Owner and Architect
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§ 8.1.2 To the extent damages are covered by property insurance, the Owner and Architect waive
all rights against each other and against the contractors, consultants, agents, and employees of the
other for damages, except such rights as they may have to the proceeds of such insurance as set
forth in AIA Document A201–2017, General Conditions of the Contract for Construction. The
Owner or the Architect, as appropriate, shall require of the contractors, consultants, agents, and
employees of any of them, similar waivers in favor of the other parties enumerated herein.



Impact of Additional Insured Status

Generally speaking, an insurer cannot pursue subrogation against its own insured.  So, if an owner 
has had itself named as an additional insured on a contractor’s policy of insurance, the contractor’s 
insurance company cannot pursue subrogation rights against that owner.

But additional insured status has benefits beyond acting as a subrogation bar.  Additional insured 
status for the owner, in this hypothetical, gives the owner another policy of insurance to look to for 
defense and indemnification. So, do not leave out additional insurance terminology simply because 
a contract also has subrogation waiver terminology.  
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An Interesting Case

What if the insurance carrier is not happy with the subrogation waiver terms of the 
pertinent agreements? Travelers Indem. Co. v. Crown Corr., Inc., 2011 WL 6780885 (D. 
Ariz. 2011).  
Travelers insured the Sports Authority, which built the stadium in which the Arizona 
Cardinals play.  The Sports Authority engaged a contractor, and that contractor engaged 
a designer for the exterior enclosure system.  That system failed during a storm and 
panels damaged other stadium components.  Travelers paid $1.4 million and really 
wanted to get reimbursed. 
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Travelers Indem. Co. v. Crown Corr., Inc., 2011 WL 6780885 (D. Ariz. 2011)

Travelers made three arguments: (1) the subro waiver in the prime contract (which was a design-build) expired on Substantial 
Completion; (2) the subro waiver in the subcontract does not apply to the owner, its insured; and, (3) the owner lacked authority to 
waive its insurance carrier’s subrogation rights.

Travelers lost the first argument based on the court’s construction of the plain meaning of the prime contract.  Travelers lost the 
second argument because its insured was a third-party beneficiary of the subcontract.  The third argument was perhaps the 
strongest because Arizona had not yet taken sides on an issue where state courts were split.  Looking at Arizona’s public policy, the 
court determined that the waiver was enforceable against Travelers. Why?

Insurers are in the best position to protect themselves because (1) they can maintain the right to deny coverage, (2) they can raise 
premiums to offset outlays, (3) they can investigate whether a waiver has occurred, (4) they can seek warranties that waivers have 
not occurred, and (5) they can obtain reinsurance.  

20



Opportunities for Revising Subrogation Waivers

The ordinary rules of contractual construction apply to subrogation waivers.
Blue Cross & Blue Shield Mut. of Ohio v. Hrenko, 1995-Ohio-306, 72 Ohio St.
3d 120, 120, 647 N.E.2d 1358, 1358

Limit the Waiver to Losses During Construction

Add at the end of 11.3.1  “This waiver shall only apply, however, to losses 
sustained prior to Substantial Completion.”  And, delete this from 11.3.2: or 
if after final payment property insurance is to be provided on the completed 
Project through a policy or policies other than those insuring the Project 
during the construction period.21
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Clarify if the waiver applies to all insurance available to that party, or just to
the insurance called for in the construction contract.

Subrogation waiver held to apply to insurance obtained after completion of the
project. Acuity v. Interstate Constr., Inc., 2008-Ohio-1022, ¶ 3



Clarify if the waiver applies to damage to property other than the Work.

The Ohio Supreme Court chose to adhere to the majority view, which was that
the waiver of subrogation provision in the 2007 version of the AIA A201
General Conditions applied to losses to the Work and to non-Work. Westfield
Ins. Grp. v. Affinia Dev., L.L.C., 2012-Ohio-5348, ¶ 41, 982 N.E.2d 132, 143
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Limit the waiver by excluding its application to subcontractors, suppliers and 
manufacturers.
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Limit the waiver by excluding its application to errors and omissions by design 
professionals. 
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Clarify whether the waiver applies to property insurance policies only, or also 
to general liability policies.
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Clarify whether the waiver precludes claims for deductibles or self-insured 
retentions.
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Clarify whether the waiver applies when the responsible party has
been grossly negligent or has violated an applicable code.
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Clarify whether the waiver is contingent upon other parties obtaining waivers 
from their subcontractors or consultants.  
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Questions?

30
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